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TO: Attached Counsel of Record List
Re: United States v. City of Albion, Michigan et al,, Civ.
No. 1:97Cv1037, (W.D. Mich.)--Revised Draft Consent
Decree.

Dear Counsel:

Enclosed is another revised, draft, proposed Consent Decree
in the above-referenced matter based on our telephone conference
calls of February 8 and 9, 1999. 1In this version, as in the
previous one of February 2, 1999, 1l've deleted previously
incorporated edit features to reduce the complexity of the
document. In addition, I‘ve included with edit features, the
specific revisions discussed on the telephone calls of the above
dates. _

As stated previously, final terms of settlement are subject
to approval of the appropriate management officials of the U.S.
DOJ and U.S. EPA. 1If thetre are any questions regarding the
enclosures, please do not hesitate to contact me. Otherwise, 1
look forward to continuing diecussions on our scheduled conference
call of Friday, February 12, 1999 at 2:30 PM eastern time. Thank
you for your efforts and cooperation in seeklng resolution of this
matter through settlement.

Sincerely,

lois J. schiffer
Acting Assistant Attorney General
Environment and Natural Resources

Ffancig J. Biros
Trial Attorney
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

UNITED STATES OF AMERICA,
Plaintift,

Caca No. 1:97.CV-1037

V.

Hon. David W. McKeague

CITY OF ALBION, MICHIGAN,
Defendant/Third-Patty
Plaintift, Counter-
Defendant, Counter-
Clalmant,

Mag. Joseph G. Scoville

Y.

)
)
)
)
)
)
)
)
)
)
)
)
)
COOPER INDUSTRIES, INC. and )

CORNING, INCORPORATED, )

| )

| | ~ Third-Party Defendants, )
)

)

)

)

)

)

)

)

)

)

)

Counter-Claimants and
Third-Party Pldintiffs,

v-

DECKER MANUFACTURING
CORPORATION, .
Third-Party Defendant,
Counter-Claimant
and Croes-Claimant.

CONSENT DECREE
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DRAET - FEBRUARY 10, 1999 - | :
. BACKGROUND

A The United States of America ("United States™), on behalf of the Administrator of
the United States Environmental Protection Agency (“EPA™), filed & complaint in this matter
against the City of Albion, Michigah, (the “City”™) pursuant to Sections 106(b), 107(a) and
113(g)(2) of the Comprehensive Envirohmental Response, Compensation, and Liability Act of
1980, as amended, ("CERCLA"), 42 U.S.C. §§ 9506(b). 9607(a) and 8613(g)(2).

B. The United States in its Complaint seeks, inter alia: (1) reimbursement of costs
incurred by EPA ahd the Department of Justice for response actions at the Albion-Sheridan
Township Landfill Superfund Site at 20975 Erie Road, in Albion: Sheridan Township, Calhoun
County, Michigan, (the “Site") together with accrued interest; (2) a declaratory judgrment that the
City is liable. jointly and severally, for all future response costs incurred by the United States in -
connection with the Site: and (3) civil penalties for viotation of a Unilateral Administrative Order

(*UAO"). Docket No. V-W-96-C-316, issued oh October 11, 1995 by EPA under Section

-106(a), 42 U.S.C. § 9606(a), to four of the potentially responsible parties (*PRPs") in this

matter, including the City, to conduct response actions at the Site.

C. The City filed a Third-Party Complaint against Cooper Industries, inc. (*Cooper”)
and Commg Incorporated ("Corning”), two other PRPs identified by the EPA, but not named in :
the United States' principal Complaint. Addlt:onally. in response to a Counterclaim ﬁled agamst
the City by Third-Party Defendant Decker Manufacturing Co. ("Decker”), the City filed a
Counterclaim agaitist Decker. The City filed its Third-Party Complaint against Cooper and
Corning and Counterclaim against Decker, alleging that they are liable pursuant fo CERCLA, 42
U.S.C. §§ 9607(a) and 9613(f), Part 201 of the Michigan Natural Resources and Environmental
Protection Act ("NREPA"), as amended. M.C.L. § 324.20126a, Section 20129(3) of NREPA,
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DRAFT - FEBRUARY 10, 1999

M.C.L. § 324.20129(3). common law and s{atutory contribution, and other applicable Federal
and State law. Among other relief, the City seeks cost recovery and contribution from the
Third-Party Defendants for any damages or costs of response incutred by the City in

conjunction with the Site or as a result of the principal Complaint.

D. Cooper and Corning filed Counterclaims against the City alleging that the City is

* liable pursuant to CERCLA Section 107. 42 U.S.C. § 9607, and NREPA Section 20126, M.C.L.
- § 324.20126. for past and future response costs incurred and to be incurred by Cooper and

Corning at the Site. Additionally, Cooper and Cotmning seek contribution from the City pursuant
to CERCLA Section 113, 42 U.S.C. § 9613, NREPA Section 20129(3), M.C.L. § 324.20129(3),
and common law contribution. Cooper énd Cortiing also seek a declarat_ory judgment pursuant
to the Declaratoty Judgment Act, 28 U.S.C. § 2201 et seq.. finding the City liable to Cooper and
Coming for damages and response costs that have been or will be incurred at the Site. Cooper
and Corning also filed a Third-Party Complaint against Decker alleging that Decker is liable
pursuant to CERCLA Section 107, 42 U.5.C. § 9607, and NREPA Section 20126, M.C.L. §
324.20126, for past and future response costs incurred and to be incutred by Cooper and
Cotning at the Site. Additionally, Cooper and Corning seek contribution from Decker pursuant
to CERCLA Section 113, 42 U.S.C. § 9613, NREPA Section 20129(3). M.C.L. § 324.20129(3).
and common law contribution. Cooper and Corning also seek a declaratoty judgment pursuant
to the Declaratory Judgment Act. 28 U.S.C. § 2201 et seq., finding Decker liable to Cooper and

Cotning for damages and response costs that have been or will be incurred at the Site.

E. Decker filed a Counterclaim and Cross-claim against Cooper/Corning and the City,
respectively, seeking contribution pursuant to Section 113(f) of CERCLA, _42 U.S.C. § 9613(f).
Section 29(3) of 'NREPA. M.C.L. 324.20129(3). as well as common {aw, toward the respohse
costs Decker has incurred in connection with the Site. Decker also seeks a declaratory

-2- |
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' DRAET - FEBRUARY 10, 1989
judgment pursuant to the Declaratory Judgment Act. 28 U.S.C. § 2201 et geq.. finding the City,
Cooper and Coming liable to Decker for damages ahd response costs that have been or will be

incurred at the Site.

F.  The City. Cooper, Coming and Decker (collectively':the “Settling Defendants”)
ﬁ{ed An#wers and Affirmative Defer{ses denying liability. Settling Defendants do not admit any
liability to the Plaintiff or each other arising out of the transactions or occurrences alleged in the
Complaint, Counterclaims, Cross-Claims and Third-Party Complaints and deny that the release
or threatened release of hazardous substance(s) at or from the Site constitutes an imminent or

substantial endangerment to the public health or welfare o the envirohment.

G. I accordance with the NCP and Section 121(A(1)(F) of CERCLA, 42 U.S.C.
§ 9621(f)(1)(F). EPA notified the State of Michigan (the “State”) on June 6, 1,995 of negotiations
with tte PRPs regardin.g.the implementation of the remedial design and remedial action
("RD/RA") for the Site, and EPA provided the State with an opportunity to participate in such

negotiations.

H.  In accotdance with Section 122())(1) of CERCLA, 42 U.S.C. § 8822(j)(1). EPA
notified the U.S. Depattment of Interior on June 6, 1995 of negotiations with the PRPs
regarding the release of hazardous substances that may have resulted in injury. to the natural

resources under Federal trusteeship.

|.  Pursuantto Section 105 of CERGLA, 42 U.5.C. § Y605, EPA placed the Site on
the National Priorities List, set forth at 40 G.F.R_Part 300, Appendix B, by publication in the
Eederal Register on October 4, 1989, 54 Fed. Reg. 41000, 41021,

6lv-d4 06/80'd 2ZIE-L $33/rog-wos4  wdgg:g0 §6-01-984

{



DRAFT - FEBRUARY 10, 1999
J.  Inresponse to a release or a substantial threat of a release of a hazardous
substance(s) at or from the Site. EPA commenced on January 30, 1992, a Remedial

Investigation and Feasibllity Study ("RI/FS™) for the Site pursuant to 40 C.F.R. § 300.430.
K. EPA completed an RIFS Repott in ot about September 1994.

L Pursuant to Section 117 of CERCLA, 42 U.S.C. § 9617, EPA published notice of
the completion of the FS and of the proposed plan for remedial action on September 26, 1994,
in a major local newspaper of general circulation. EPA provided an opportunity for written and
oral comments from the public on the propased plan for remedial action. A copy of the
transcript of the public ﬁneeting is available to the public as patt of the administrative record

uponh which the Regional Administrator based the selection of the response action.

M. The decision by EPA on the remedial action to be implemented at the Site is
embodied in a final Record of Declsion ("ROD"), executed on March 28, 1995, o which the
State had a reasonable opportunity to review and comment and on which the State has given
its concurterice. The ROD includes EPA’s explanation for any significant differences between
the final plan and the proposed plan as well as a responsiveness summary to the public
comments. Notice of the final plan was published in accordance with Section 117(b) of
CERCLA, 42 US.C. § 9617(f).

N. EPAissued the UAO, Docket No. V-W-96-C-316, to the City, Cooper, Corning
and Decker on October 11. 1995. The City, Cooper. Coming and Decker filed written
comments and objections to the UAO. and challenged the validity of the UAO. Pursuant to the
UAO, Cuooper and Corning completed a Remedial Design for the selected remedial action
(“RA") at the Site, that was apptroved by EPA, in or about August 1997. Cooper and Carnirg
completed an RA Work Plan, that was approved by EPA on September 4, 1997. .Decker.

-4.
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DRAFT - FEBRUARY 10, 1999
through its wholly owned subsidiary, CDC Associates, Inc. ("CDC"), has acquited certain

properties adjacent to the Site in order to provide the access required to implement the RA.

_ [
O. Decker and EPA negotiated a separate Consent Decree, lodged with the Court on

May 27, 1998 (the "Decker Consent Decree™). The City, Cooper and Coming have submitted
timely objections to the Decker Consgent Decree. This Consent Dectee is intended to
supersede the Decker Consent Decree. The United States agrees to move the Coutt to
withdraw the Decker Consent Decree at the same time it lodges this Consent Decree, and such
motion shall hot be opposed by the City, Cooper or Corning. Upon entry of this Consent
Decree by the Coutt, the Decker Cornsent Decree shall be null and void and of no legal effect.

P, Cooper and Coming (the “Settling RA Defendants™), agree to petform the RA
construction st the Site, pursuatit to the EPA-approved RA Wortk Plan and RD, attached as
Appendices A and E, respectively, and incorporated herein by reference. The City and Decker
(the “Settling O&M Defendants”), agree to perform the Operation and Mainhtenance ("O&M") of

"the RA at the Site, bursuant to the EPA-approved O&M Plan, attached as Appendix B, and

incorporated herein by reference. Within fourteen (14) days after entry of this Consent Decree

" by the Coutt. EPA agrees to withdraw the UAO, Docket No. V-W-86-C-3186, issued on October

| 11, 1895 to the City. Cooper, Coming and Decker. Based on the information presently '

| avallable to EPA, EPA believes that the Work will be properly and promptly conducted by the
Settling Defendants if conducted in accordance with the requirements of this Consent Decree
and its = Bppendices.

Q. Solély for the purposes of Section 113(j) of CERCLA, 42 U.S.C. § 9613()). the
Remedial Action. including the Operation and Maintenance, selected by the ROD and the Work
to be performed by the Settfing Defendants shall constitute a responise action taken or ordered
by t_he President. '

-5-
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DRAFT - FEBRUARY 10, 1699 |
R The Parties recognize. and the Colrt by entering this Consent Decree finds, that
this Consent Decree has beeh negotiated by the Patties in good faith and implementation of
this Consent Decree will expedite the cleanup of the Site and will avoid prolonged and
complicated litigation between the Parties, and that this Consent Decree is fair, reasonable, and

in the public interest.
NOW, THEREFORE, it is hereby Ordered. Adjudged. and Decreed:

il. JURISDICTION

1. This Court has jurisdiction over the subject matter of this action pursuant to 28
U.S.C. §§ 1331 and 1345, and 42 U.5.C. §§ 9606, 9607, and 961 3(b)_. This Court also has |
personal jurisdiction over the Settling Defendants. Solely for the purposes of this Consent
Dectree and the underlying e Gomplaints, Settling Defendants waive all objectiotis and defenses
that they may have to jurisdiction of the Gourt ot to venue in this District. Settling Defendants
shall not challenge the terms of this Consent Decree or this Court's jurisdiction to enter and
enforce this Consent Decree. |

. PARTIES BOUND

2.  This Consent Decree épplies to and is'binding upon the United Statés’ and upon
Settling Defendants and their successors and assigns. Any change in ownership or corporate
status of a Settling Defendant including, but not limited to, any transfer of assets or real or
personal praperty. shall in no way alter such Settling Defendant'’s responsibilities under this

Consent Decree.

3.  Settling Defendants shall provide @ copy of this Consent Decree to each
Supervising Contractor hired by them to perform the Wo}k (as defined below) required by this

-5-
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' DRAFT - FEBRUARY 10, 1999

Consent Decree (but hot each employee of such contractots) and to each person representing
any Settling Defendant with respect to the Site or the Work and shall condition all contracts
entered into hereunder upon performance of the Wotk in conformity with the terms of this
Consent Decree. Settling Defendants or their contractors shali provide written notice of the
Consent Decree to all subcontractors hired to perfotm any portion of the Work required by this
Consent Decree. Settling Defendants shall nonetheless be responsible for ensuring that their
contractors and subcontractors perform the Work contemplated herein in accordance with thfs
Consent Decree. With regard to the RA Work undertaken pursuant to this Consent Decree,
each RA contractor and s;ubcontractor shall be deemed to be in a contractual relationship with
the Settiing RA Defendants within the meaning of Section 107(b)(3) of CERCLA, 42 U.S.C.

§ 9607(b)(3). With regard to the D&M Work undertaken pursuant to this Consent Dectree, each
O&M contractor and subcontractor shall be deemed to be in a contractual relationship with the
Settling O&M Defendants within the meaning of Section 107(b)(3) of CERCLA, 42 U.S.C.

§ 9607(b)(3).

IV. DEFINITIONS

4.  Unless otherwise expressly provided Herein, terms used in this Consent Decree
which are defined in CERCLA or int reguiations promuigated under CERCLA shall héve the
meaning assigned to them in CERCLA or in such regulations. Whenever terms listed below are
used in this Consent Decree ot in the apbendioes attached hereto and incorporated he}eunder.
the'following definitions shall apply:

*Adjacent Patcals* shall mean the former “Gill" and “Prater” propetties located adjacent
to the Site purchased by Decker, through CDC. for implementation of the RA. The Adjacent

Parcels are described in Appendix C.
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DRAFT - FEBRUARY 10, 1999
“CERCLA” shall tnean the Cotprehensive Environmetital Response, Cottipensation,

and Liability Act of 1980, as amended, 42 U S.C. §§ 9601 et seq.

"Consent Decree” shall mean this Consent Decree and all # Appendices attached
hereto (listed inh Section XXXI1). In the event of conflict between this Consent Decree and any
Appendix to this Consent Decree, this Dectee shall control.

"Day"” shall mean a calendar day unless expressly stated to be a working day.. "Working
day" shall mean a day other than a Saturday, Sunday, or Federal, State or City holiday. in
computing any petiod of time under this Consent Decree, where tﬁe last day would fall on a
Saturday. Sunday. or Federal, State or City holiday. ﬂ1é petiod shall run until the close of
business of the next working day.

“EPA" shall mean the United States Environmental Protection Agency and any
successor departments or agenicies of the United States. -

"Future Response Costs” shall mean alit costs, including, but not limited to, direct and

indirect costs, that the United States incurs in teviewing or developing plans, reports and other

- items pursuant to this Consent Decree, verifying thg Work, or otherwise implementing,

overseeing. or enforcing this Consent Decree, Including, but riot limited to, payroll costs.
contractor costs, travel costs, laboratory costs, and the costs incurred pursuant to Sections Vi,

{(Remedy Review) comtmencing on the date of entry of this Decree.

"literest.” shall mean interest at the rate specified for interest on investments of the
Hazardous Substance Supetfund established under Subchapter A of Chapter 98 of Title 26 of
the U.S. Code, compounded oh October 1 of each year, in accordance with 42 U.S.C.

§ 9607(a).
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DRAFT - FEBRUARY 10, 1999

“‘Matters Addressed” in this Corisetit Decree shall mean all response dctions taken or to
be taken.\and all response costs incurred or to be incurred by the United States or any other
person with respect to the Site. The "Matters Addressed" in this Consent Decree do not include
_ those response costs or those response actions as to which the United States has reserved its
rights under this Consent Decree (except for claits for failure to comply with this Decree), in
the event; and to the extent that the United States asserts such rights against the Settling

Defendants coming within the scope of such reservations.

"Municipal Solid Waste” shall mean all waste materials generated by households,

- including single and‘mulﬁ-famiiy residences, and hotels and motels. The term also includes
waste matetials generated by commercial, institutional, and industrial sources, to the extent
shch wastes (A) are essentially the same as waste normally generated by households, or (B)
are collected and disposed of with other municipal solid waste or sewage sludge as patt of
normal municipal solid waste collection services and, regardiess of when generated, would be
cohsidered conditionally exempt _small quantity generator waste under regulations issued
pursuant to Section 3001(d)(4) of the Solid Waste Disposal Act, (42 U.S.C. § 6821(d)(4)).
Examples of Municipal Solid Waste include food and yard waste, paper, clothing, appliances,
consumer p'rodud packaging, disposable diapers, office supplies, costetics, glass and metal
food comtainers. elementary or secondary school science laboratoty waste, and household
hazardous waste. The terth does not include combustion ash generated by resource recovery
~ facilities or municipal incinerators. or waste from manufacturing or processing (including
pollution control) operations not essentially the same as waste normally generated by
households,
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DRAFT - FEBRUARY 10, 1999

"National Contingenicy Plan” or "NCP" shall mean the Nationa! Oil and Hazardous
- Substances Pollution Contingency Plan promulgated pursuant to Section 105 of CERCLA, 42
U.S.C. § 9505, codified at 40 C.F.R. Part 300, and any amendments thereto.

*Operation and Maintenance” or “O&M" shall mean all activities specified in the O&M
Plan approved by EPA, pursuant to this Consent Decree. ROD. the Remedial Design; and to
be undertaken by the City and Decker. - '

*"O&M Performance Standards® shall mean the measures of achievemetit of the Q&M
Work, as set forth in the ROD. the Remedial Desigh, and O&M Wotk Plan, but without regard

to the contingent remedy for treatment of groundwater.

"O&M Work™ shall mean all activities pursuant to the EPA-approved O&M Plan that the
City and Decker are required to petform under this Consent Decree, except those required by
Section XXVii (Retention of Records).

"Operation and Maintenance Plan” or “O&M Plan” shall mean the document referenced
in Paragraph 18 and approved by EPA, and any amendments thereto, attached as Appendix B,
and incorparated herein by reference.

“Owner, Operator, ot Lessee of Residential Property” shall mean a person who owns,
operates, manages, or leases Residential Propetty and who uses or allows the use of the

Residential Property exclusively for residential purposes.

“Paragraph™ shall mean a pottion of this Consent Decree identified by an arabic numeral

or an upper case letter.

“Parties” shall mean the United States and the Settling Defendants.

-10 -
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DRAFT - FEBRUARY 10, 1998

“Past Response Costs" shall mean all costs, including, but not limited to, direct and
inditect costs, that the United States paid at or in cothection with the Site through the date of
entry of this Consent Decree, plus Interest on all such costs which has accrued pursuant to 42
U.S.C. § 9607(a) through such date.

“RA Petformance Standards” shall mean the measures of achievement of the RA Work.,
as set forth in the ROD and the Remedial Desigh. RA Work Plan, and Construction Quality

Assurahce Plan. (
“Plaintif* shall mean the United States of America. [

“RA Work" shall mean all activities pursuant to the EPA«approved RA Work Plan that }
Cooper and Corhing are required o perform under this Consent Decree, excépt those required |
by Section XXVII (Retertion of Records). HAWoHiHsbs bt ifeludi M Work anid the |
CAHERGHR femeidy Tor BHuUHEWHEH HRERETMEH WSS o Sropane Tahifie

“RCRA" shall mesn the Solid Waste Disposal Act. as amended, 42 U.S.C. §§ 6901 et 5
i
|

seq. (also known as the “Resource Conservation ahd Recovery Act”).

"Record of Decigion" or "ROD" ghall mean the EPA Record of Decision relating to the
Site sighed on March 28, 1995, by the Regional Administrator, EPA Region 5, or histher
delegate, and all attachments thereto. The ROD is attached as Appendix D

"Remedial Action” or “RA” shall mean those activities, except for Operation and
Maintenance. to be undertaken bf Cooper and Corning to implement the ROD, in accordance
with the final Remedial Desigh and Remedial Action Work Plans and other plans approved by
EPA. |

-11-
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*Remedial Action Work Plan” or “RA Work Plan” shall mean the document referenced in
Paragraph 11 and approved by EPA, and any amendments tﬁereto. attached as Appendix A,

and incotporated herein by reference.

“Remedial Design” or “RD" shall mean those activities undertaken by Cooper and !
Corning to develop the final plans and specifications for the Remedial Actioh and approved by
EPA. The Remedial Design is attached as Appendix E and incorporated herein by reference.

" "Residential Property” shall mean single or multi-family residences, including accessory
land. buildings, or improvements incidental to such dwellings. which are exclusively for

residential use.
- "Sectioh” shall mean a portion of this Consent Decree identified by a roman numeral.

"Settling Defendants” shall mean, collectively, the Setting RA Defendants and the
Settling O&M Defendants.

“Settling O&M Defendants™ shall mean the City and Decker.
*Settling RA Defendants” shall mean Cooper and Corning.

“Sewage Sfudge" means solid, semisolid, or liquid residue retnoved during the treatment
of municipal waste water, domestic sewage, or other waste water at or by publicly owned or

federally owned treatment wotks.

"Site” shall mean the Albion-Shetidan Township Landfill Superfund Facility.

- encompassing approximately 18 acres, located at 29975 East Erie Road in Shetidan Township,

Calhoun County, Michigan and depicted generally on the map attached as Appendix F.

-12-
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DRAFT - FEBRUARY 10,1999 |
*Small Business™ shall mean any business entity that employs no more than 100
individuals and is a “small business concerm* as defined under the Small Business Act (15

U.S.C. 631 ef seq).

“Small Nonprofit Organization” shall mean any organization that does not distribtte any
part of its income or profit to its members, directors, or officers, employs no more than 100 paid
individuals at the involved chapter, office, or department, and was recoghized as a nonprofit
orgahization under Section 501(c)(3) of the Intemal Revenye Code of 1986.

"State” shall mean the State of Michigan, including, but not limited to, the Michigan
Department of Environmetital Quality ("MDEQ™).

“Supervising O&M Contractor” shall mean any of the principal contractors retained by
the Settling O&M Defendants to supervise and direct the implementation of the O&M Work

under this Conhsent Decree.

“Supervising RA Contractor” shall mean any of the principal contractors retained by the

~ Settling RA Defendants to supervise and direct the implementation of the RA Work under this

Consent Dectee.
“United States” shall mean the United States of America.

“Waste Material™ shall mean (1) any “hazardous substance” under Section 101(14) of
CERCLA. 42 U.S.C. § 9601(14); (2) any poliutant or contaminant under Section 101(33), 42
U.S.C. § 9601(33): [(3) any “solid waste* under Section 1004(27) of RCRA. 42 U.S.C.

§ 6803(27); and (4) any “hazardous substance” under the Michigan Natural Resources and
Environmental Protection Act (“NREPA"), as amended. MCL 324.20101.

*Watk" shall mean, collectively, the RA Work and O&M Work.
-13-
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V. G PROVISIONS

5. Qbjectives of the Parties. The objectives of the Parties in entering into this

- Consent Decree are to protect public health, welfare and the environment at the Site by the

design and implementation of responée actions at the Site by the Settling Defendants, to
teimburse response costs of the Plaintiff, and to resolve the claims of Plaintiff against Settling
Defendants, as well as the claims of Settling Defefidants against each other, as provided in this
Consent Decree.

6. Commil ing Defendants

a. The Settling RA Defendants, Cooper and Corning; shall finance and
pérfonn the Ramedial Action in accordance with this Consent Decree, the ROD, and the EPA-
approved Remedial Design ahd RA Work Plan, and dher plans. standards, specifications, and
schedules set forth herein or developed by Cooper and Coming and approved by EPA pursuant
to this Consent Decree. The Setting O&M Defendants, City and Decker; shall finance and
petform the Operation and Maintenance in accordance with this Consent Decree, the ROD, the
O&M P!ah. and all plan amehdments ahd other blahs, standards, specifications, and schedules
set forth herein or developed by the City and Decker and approved by EPA putsuant to this
Consent Decree. The City and Decker shall also reimbqrse the United States for Pasi and

_Future Resporise Costs as provided in this Consent Decree.

b. The obligations of the Settling RA Defendants, Cooper and Comingi to
finance and perform the Remedial Action under this Consent Decree are joittt aﬁd severalasto
Coopet and Coming only. In the event of the Insolvency or other failure of either Cooper ot
Corning to implement the requirements of this Consent Decree, the remaining Settling RA
Defendant party shall complete all such requirerments. The obligations of the Settling O&M

_14.-
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Defendants, City and Decker, to finance and petform the Operation and Maintenatce, under
this Consent Decree are joint and several as to the City and Decker only. In the event of the
insolvency ot other failure of either the City or Decker to implement the O&M requirements of
this Consent Decree, the remaining Settling O&M Defendant party shall complete all such O&M
requirementé. The obligations of the City and Decker to pay Past and Future Response Costs

under this Consent Decree are several onlxﬁand not joint-and-several.

7. Compliance With Abblicable Law. All activities undertaken by Settling Defendants
pursuant to this Consent Decree shall be performed in accordance with the requirements of all
applicable federal and state laws and regulations. Settling Defendants must aiso comply with
all applicable or rellevant and appropriate requirements of all Federal and state environmental

laws as set forth in the ROD and the EPA-approved Remedial Design and RA Work Plan and
| O8&M Plan. The activities conducted pursuant to this Consent Decree, it approved by EPA,
shall be considered to be consistent with the NCP.

8.  Pennits

a As provided In Section 121(e) of CERCLA, 42 U.S.C. § 0621(e). and
Section 300.400{e) of the NCP, no permit shall be required for any portion of the RA Work or
O&M Work conducted entirely ohi-site (i.e., withih the areal exterit of contamination or in very
close proximity to the contamination and necessaty for implementation of the RA Work or O&M
Work). Where any portion of the RA Work that Is not on-site requires a federal or state permit
or approval, Settling RA Defendants shall.sub'mit timely and complete applications and take all
" other actions necessary fo obtain all such RA-related petmits or approvals. Where any portion
of the O&M Work that is not on-site requires a federal or state permit or approval, Settling O&M
Defendants shall submit timely and complete applications and take all other actions necessary
to obtain all such O&M-related permits or approvals.

-15-
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DRAFT - FEBRUARY 10, 1598
b.  The Seftling Defendants may seek relief under the provisions of Section
XX (Force Majeure) of this Consent Decree for any delay in the performance of the RA Work or

O&M Work resulting from a failure to obtéin. ar @ delay in obtaining, any permit required for the
~ RA Work or O&M Waork.

c.  This Consent Decree is not, and shall not be construed to be, a permit

issued pursuant to any  federal or state statute or regulation.

3

9.  Notice to Successors-in-Title

250/ DREHER B KUBRitiary G ighée it o Eonviy 5y TRSTESEH B

58.0 of DettiolRVINCEHheitth of CotnpletioH).

ab. Atleast 30 days prior to the conveyance to any entity, other than a
metfibérof A hivmed FabltyBoihipsHny - tdoVentulerof 4 jolnt vertuner, or
- an unihcorporated division of Decker or CDC., of any interest in the Adjacent Parcels, including,

but not limited to, fee interests, leasehold interests, and mortgage interests, Decker shall give
the grantee written notice of (i) this Consent Decree, (i) atty instrument by which an interest in
real property has been conveyed that confers a right of access to the Site (hereinafter referred
to as "access easements”) pursuant to Section X (Aocesé and Institutional Controls), and (i)
any instrument by which an interest in real_proberty has been conveyed that confers a right to
enforce restrictions on the use of such property (hereinafter referred to as “restrictive
easements™) pursuant to Section X (Access and Insﬁtutipnal Controls). At least 15 days prior to
such conveyance, Decker shall also give written nolice to EPA, the Staté./tge Cttyaem

proposed conveyance, including the name and address of the grantee, and the date on which

-186-
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notice of the Consent Decree. access easements, and/or restrictive casements was given to

the grantee.

BB Inthe event of ary such conveyahce & B JAtareStin e AdEcen
Partels, Decker's obligations under this Consent Decree, including, but not limited to, its -
obligation fo provide access and institutional controls with respect to the Adjacent Parcels, aa :/
well-2s {0 abide by such institutiortal controls, pursuant to Section X (Access and Institutional /QL/"(
Controls) of this Consent Decree, BEel G BB SEHIG RABEHOTIS RASHEVE SR ’
TEE R SO SE Provided 17 AR DA “ehall continue to be met by Decker. in no event
shall the conveyance release or othetwise éffed the liability of Decker to comply with all

ptovisions of this Conhsent Decree. absent the prior wﬁtten consent of EPA. If the United States
appraves, the grantee may perform some or all of the Work under this Consent Decree.
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SIBHWStEE REteRtoH/RTREHEHT. m@wzaanmraﬁa as Ee&t&htf fif thé Final

mmm«&ﬂmmf Hteds: Wmmmﬁamm
S HOYINGHEIRSEeds of Y Heneralliabity sutinee bolics witteh with thé implaricrtation

V. MANC. KBYS ING RA DEFEND

10. lection of upetvising Ci r,

a. AnaspadsofﬂueRAVMmktobepeﬁbnnedby(xxmeradeONﬂng
pursuant to Sections Vi (Performance of the RA Work by Settling RA I:ﬁefendemtz;)*%S
—tRemedyReviaw), IX (Quality Assurance, Sampling and Data Analysis), and XVil (Emergency
Respornse) of this Consent Decree shall be urider the direction and supervision of the RA
Supervising Contractor that has been selected by the Settiing RA Defendants. Based on
information provided by Settiing RA Defendants, EPA Has issued an authorization to proceed
for the RA Supetvising Contractor selected. If at any time, Settling RA Defendants propose to
~ change afi RA Supetvising Contractor, Settling RA Defendants shall give such notice to EPA
and must obtain an authorization to proceed from EPA before the tiew RA Supetvising
Contractor petforms, directs, or supetvises any RA Work under this Consent Decree.

-18-
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b.  If EPA disapproves a proposed RA Supervising Contractor, EPA will notify
the Settling RA Defendants in writing. Settling RA Defendants shall submit to EPA a list of

 contractors, including the qualifications of each contractor, that would be acceptable to them
within 30 days of receipt of EPA's disapproval of the contractor previously proposed. EPA will

provide written notice of the names of any contractor(s) that it disapproves and ah authorization
to proceed with respect to any of the other contractors. Setting RA Defendarts may select any
conttﬁctor from that list that is not disapproved and shall notify EPA of the name of the
contractar selected within 21 days of EPA's authorization to proceed,

c. W EPA fails to provide written notice of its authorization to proceed or
disapproval as pr_ovlded in this Paragraph and this failure prevents the Settling RA Defendants
from meating one or more deadlines in a plan approved by the EPA purzi'gant to this Consent
Decree, such Settling RA Defehdants may seek relief under the provisions of Section XX
(Fome Majeure) hereof.

11, . RAWork

a.  Seftiing RA Defendarts have submitted to EPA: a Remedial Design and
work plan for the pertormance of the Remedial Action at the Site ("RA Work Plan”), that are
attached as Appendices E and A, respectively, and are incorporated herein by reference and
enforoeable undet this Consent Decree. EPA has also approved ah RA Construction
Schedula, attached as Appendix H, that is .incorporsted hg:ein by reference and enforceable
under this Consent Decree.

b.  The Remedial Action Work Plan provides tor construction and implementation of
the remedy set forth in the ROD and achievement of the RA Performance Standards, in
aceordance with this Cunsent Decree, the ROD. ahd the design plans and specifications

-19-
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developed in accordance with the Remedial Design as approved by EPA.  Settling RA
Defendants hsve also submitted to EPA a Heatth and Safety Plan for field activities required by
the Remedial Action Work Plan which conforms to the applicable Occupatiohal Safety and
Health Administration ahd EPA requireménts including. but not limited to, 29 CF.R. § 1910.120.

€.  Settling RA Defendants shall implement the RA Work consistent with the Remedial
Design and RA Work Plah, attached as Appendices A and E, in accordarice with the RA
Cohstruction Schedule attached as Appendix H. Cooper and Corning shall submit to EPA and
the State all plans, submittals, or other deliverables required under the approved RA Work Plan
in accordance with the approved schedtﬂe for review and approval pursuarnt to Section Xlil
{EPA Approval of Plans and Other Submissions). The Settling RA Defendants shall also make
such plans, submittals, or other deliverables available to Settling O&M Defendants upon their
request. .

12.  In performing the RA Work, Settling RA Defendants shall meet the RA
Parformance Standards snd shall continue to implement the RA Work until Settling RA
Detendants receive a Certification of Completion of RA from EPA. EPA shall noﬂfy Settling
SRR PR AN R ._Heastaeﬂﬂdaysinadvanceof/;mpoﬁed
[issuance d%gnmcaﬁon of Compiletion of RAR-ang-shaitreview-and-considerin-geod-faith-sny

a. - If EPA determines that modification to the work specified in the RA Work

Plan, andfor in wark plans developed pursuant to the RA Wotk Plan, is hecessary to achieve
the RA Petformance Standards or 8 to carry out and maintain the effectiveness of the

-90-
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Remedial Action set forth.itt the ROD, EPA may require that such modification be ihcorporated

in the RA Work Plan and/or such work plans. EPA-shalli-provide-Settling-O&M-Defendante-with

the-RA-WorlPian- Provided, however, that a modification may only be required pursuant to this
Paragraph fo the extent that it is consistent with the scope of the RA selected in the ROD. EFA
MM&M@EWMWW YoESohaBlE TS

b. 1 Cooper and Coming object to any modification of the RA Work Plan or
related work plans determined by EPA to be necessary pursuant to this Paragraph, they may

seek dispute resolution pursuant to Sectioh XXI (Dispute Resolution), Paragraph 77 (record
review). The RA Work Plan and/or related wotk plans shall be modified in accordance with final
resolution of the dispute.

c. Cooper and Coming shall inplement any work required by any
modifications incorpotated in the RA Work Plan and/or in work plans developed pursuant to the
RA Work Plan in accordance with this Paragraph and not inconsistent with the NCP..
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RO g,zzafmmﬁmm et

15.  Cooper and Cothing acknowledge and agree that hothing in this Consetit .
Decree and the Remedial Action Work Plan constitutes a warranty or representation of any kind
by Plaintiff that compliance with the work requirements set forth in the RA Work Plan will
~ achieve the RA Petformance Stahdards. | '

16.  Cooper and Corming shall, priot to any off-Site shipment ofWaste Material from
the Site to ah out-of-state waste management facility, pravide written notification to the
appropriate state environmentsl official in the receivitg facility's state and to the EPA Project
Coonrdinator of such shipmont of Waste Material, However, this notification requirement shall
not apply to any off-Site shipments when the total volume of all such shipments will not exceed
10 cubic yards.

a. Cooper ahd Coming shall include in the written notification the following
information, where available: (1) the name and location of the facility to which the Waste
: Materiai are to be shibped; (2) the type and quartity of the Was{e Material to be' shipped: (3)
22- |
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DRAFT - FEBRUARY 10, 1999 .
the expected schedule for the shipment of the Waste Matetrial; and (4) the method of
trahsportation. Cooper and Corning shall notify the state in which the planned racei\iing facility

is located of major changes in the shipment plan, such as a decision fo ship the Waste Material
to another facility within the same state, or to a facility in another state.

b.  Cooper and Corning shall provide the information required by
Paragraph 16.a as soon as practicable, and before thre Waste Material is actually shipped.

vil. PERF O& BY Sl M DEF|
17. 8§ jon of O&M.Su i f

a.  All aspects of the O&M Work to be performed by the City and Decker .
pursuant to Sections Vil (Performance of the O&M Work by Settiing O&M Defendants), Vill
(Remedy Review), IX (Quality Assurance. Sampling and Data Analysis), and XVIl (Emergency
Response) of this Consent De&ee shall be under the direction and supetvisioh of the O&M
Supetviging Contractor that has been selected by the Seltling O&M Defendants and approved
by EPA. Within 49 0t days after lodging of this Gonisent Decree, Settling O8M Defendants
shall notify EPA ih writing of the name, title and qualifications of any contrattor proposed to be
their O&M Supervising Contractor. EPA will isstie 2 hotice of disapproval or an authotizetion to
broceed. If 4t any time, Settling O8M Defendants propose to change an O&M Supetvising
. Contractor, Settling O&M Defendants shall give such natice to EPA and must obtain an
authorization to proceed from EPA before the hew O&M Supetvising Contractor performs,
directs. or supetrvises any O&M Work under this Consent Decree.

b. i EPA disapproves a proposed O&M Supervising Contractor, EPA will
notify the Settiing O&M Defendants in writing. Setling O&M Defendants shall submit to EPA a
list of contractors, inclu&mg the qualifications of each contractor, that would be acceptable to

-23.
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them withinl 30 days of receipt of EPA's disapproval of the contractor previously proposed. EPA
will provide writteh notice of the names of any contractor(s) that it disapproves and an
authorization to proceed with respect to any of the sther contractors. Settling O&M Defendarits
may select ahy contractor from that list that is not disapproved and shall notify EPA of the name
of the contractor selected within 21 days of EPA's authorization to proceed.

c. K EPA fails to provide written notice of its authorization to proceed or
disapproval as provided in this Paragraph and this failure prevents the Seuli;ig O&M
Defaendsrits from meeting onie or more deadlines iH a plan approved by the EPA putsuant to this
Consent Decree, such Settling O&M Defendants may seek relief under the provisions of
Section XX (Force Majoure) hereof.

18. ion

a. Setfling O&M Defendants have submitted to EPA, and EPA has approved,

a plan and schedule for the performance of the Operation and Maintenance at the Site ("O&M
Pian"). that is attached as Appendix B and is incotporated herein by reference and enforceable
under this Consent Dectee. The O&M Plan ptovides for implementation of the Operation and
Maintenarice consistent with the ROD and achisvement of the O&M Performarce Standards.
By June 1, 1999, Setting O&M Defendarts shall submit an eddendum to the approved
Remedial Actioh Health and Safety Plan for the Site to EPA for approval. The addendum to the
approved Remedial Adion Health and Satety Plan for the Sife shall outline specific
requirements for O&M activities and shall conform to the applicable Occupational Safety and

- Heglth Administration and EPA requirements including. but not timited to, 20 C.F.R. § 1810.120.

b. Seftling O&M Defendants shalt implement the activilies required under the
O&M Plan. Settling O&M Defendants shall submit to EPA and MDEQ all plans. submittals, or

-24 -
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other deliverables requited under the approved O&M Plan in accordance with the approved
schedule for review and EPA apptoval pursuant to Section Xill (EPA Approval of Plans and
Other Submissions). Settling O&M Defendants shall also make such plans. submittals or other
deliverables available to Settling RA Defendants upon their request. Thie City and Decker shall
commence physical O&M activities at the Site pursuant to the approved schedule in the O&M
Plan,

!

19. The City and Decker shall continue to implement the O&M for so long as is
required under this Consent Deeree, itcluding Paragraph 59 (Complehon of the O& ork)
and the O&M Plan.

20.  Moditication of the
| LM@ onplinry LT
. : y -
a. If EPA detetmines th modlﬁwhon to the wotk specified in the O&M Plan
is hecessary to achieve the O&M Performange Standards atid to operdte atid maintaint the

- eftectiveness of the RA set forth in the ROD| EPA may require that such modification be
*_incorporated in the O&M Plan. Provided, howevet, that a modification may only be required

pursuant to this Paragraph to the extent that it Is consistent with the scope of the O&M B
selected in the ROD.

b.  Hthe City snd Decker object to any mudification determined by EPA to be
necessary pursuarnt to this Paragraph, they may seek dispute tesolution pursuant to Section
XX (Dispute Resolution), Paragraph 77 (record review). The O&M Plan shall be modified in
accordance with final resolution of the dispute.

c. The Cily and Decket shall implement any work required by any
modifications incorporated in the O&M Plan in accordance with this Paragréph and not
inconsistent with the NCP.

-25-
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d. Nothing in this Paragraph shall be construed to limit EPA’'s authority to
require- performance of futther respanse aclions as othetwise provided in this Consertt Decree.

21. For the purposes of Paragraphs 20 and 59 only, the "scope of the O&M selected
in the ROD" is: (a) operation and maintenance of the remedy RA at the Site; (b) long term
monitoring to ensure JElSHNIRET that- the remedy RA is effectively lowering hazardous
substances in the groundwater: (&) plEdFgand MSHISIRTY- SEUHARRSELeIfrola:bh e
R U S D R T U S s L e g i)

aid-gmmd}:amr& A contingent remedy of in sity oxidation provided in the

ROD in the event groundwater cortatninant levels are not timely and/or sufficlently lowered is

fEY

not included in the 'sco;‘)e of the O&M selected in the ROD." fMMEA%

------
......

22. The City and Decker acknowledge and agree that nothing in this Consent Decree

and the O&M Plan cons]titutes a wartanty or representation of any kind by Plaintiff that
compliance with the work requirements set forth in the O8M Plan will achieve the D&M
Performance smndards.

23. The t:atyI ahd Decker shall, priot to ahy oft-Site ahlpment of Waste Materiat from
the Site to an out-of-state waste management facility, provide written notlﬂcahon to the
appropriate state environmental official in the recelving facility’s state and to the EPA project
coordinator of such shipment of Waste Matatial, However, the notification requirement shall not
apply to any off-Stte shipments when the total volume of all stich shipments wil ot exceed 10
cubic yards.

a.  The City and Decker shall include in the written notification the following
information, where available: (1) the name and location of the facility to which the Waste

-25-
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Material is to be shipped; (2) the type and quantity of the Waste Material to be shipped: (3) the
expected schedule for the shipment of the Waste Material; (4) the method of transportation.
The City and Decker shall notify the state in which the planned receivitg facility is located of
major changes in the shipment plan, such as a decision to ship the Waste Materia! to another
facility within the same state, or to a facility in another state.

b.  The identity of the receiving faclity and state shall be determined by the
City and Decker following the award of the contract for the O&M. The City and Decker shall

the contract ahd before the Waste Material is actually shipped.

AL 4 OV*”QJh’I . ';‘

) i 9‘;“ E EVIE ;
24. P‘edo_d&\ﬁefﬂing O8&M Defendants shall cokduct any studies and

investigations as requested by EPA, in order to pertit EPA to conduct reviews of whether the

Remedia| Action Is protective of human 'health.and the environment at least every five years as
required by Section 121(c) of CERCLA and anty applicable regulations

25. EPA Selectiot of Further Respotise Actiotts. If EPA determines, at any time,
that the Remedial Action is not protective of human healtti ahd the envirohment. EPA may
select further response dctions for the Site in accordance with the requirements of CERCLA
and the NCP. |

26. ng_gmmm. Settling Deferidants and, if required by Sections
113(Kk)(2) or 117 of CERCLA, the public, will be provided with an opportunity to comment on any
further response actions proposed by EPA as a result of the review conducted pursuant to -
Section 121(c) of CERCLA and to submit written comments for the record during the comrment
petiod.

.27~
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IX. QUALITY ASSURANCE, SAMPLING, and DATA ANALYSIS

27. Settling Defendants shall use quality assurance, quality control, and chain of
cusfody procedures for all corripliance and monitoring samples in accordance with "EPA
Requiremants for Quality Assurance Project Plans for Environmental Data Operation,” (EPA
QA/RS; “Preparing Perfect Project.Plans,” (EPA 160019-881687). and subsequent amendments
to such guidelines upon hotification by EPA to Settling Defendants of such amendment.
Amended guidelines shall apply only o procedures condtcted after such notification. Settiing
RA Defenidants have submitted, and EPA has approved, a Quality Assurance Project Plan

("QAPP") that Is consistent with the RA Work Plan, the NCP, and applicable EPA guidance
documents. Settling O&M Defendants shall use this EPA-approved QAPP for all O&M activities
conducted at the Site. if relevant to the proceeding. the Parties agree that validated sampling
data generated in accordance with the QAPP(s) and reviewed and approved by EPA shall be
edmissible as evidence, without objection, in any proceeding under this Consent Decree.

Settling Defendants shall ensure that EPA personnel and its authz'mzed represetatives are
allowed access at masohable times to all faboratories utilized by Settling Défendants in
implementing this Consent Decree. In addition, Settling Defendants shall ensute that such
laboratories shall analyze all samples submitted by EPA pursuant to the QAPP for quality l
assurance monitoring. Settling Defendants shall ensure that the laboratoties they utilize for the |
analysiz of samples taken pursuant to this Decree parform all analyses according to accepted
EPA methods. Accepled EPA methads congist of those methods which are documented in the
"Gontract Lab Program Statement of Work for Inorganic Analysis™ and the “Contract Lab

Program Statement of Work for Qrganic Analysis.” dated February 1888, and any amendments
made thereto during the course of the implementation of this Consent Decree. Settling
Defendants shall ensure that all tlaboratories they use for analysis of samples taken pursuant to
this Consent Decree participate in ah EPA or EPA-equivalent QA/QC program. Settling
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Defendants shall ensute that all field methodologies utilized in collecting samples for

_ subsequent analysis pursuant to this Cohsent Decme. will be conducted in accordance with the
prot’:edur&; set forth in the QAPP apptoved by EPA.

28. Upon request, the Settling Defendants shalt allow split or duplicate samples to
be taken by EPA or their authorized representatives. Settling Defendants shall notify EPA not
less than 28 days in advatice of any sample collection activity uniess shotter notice is agreed to
by EPA. In addition, EPA shall have the right to take any atiditional satples that EPA deems
necessary. Upon request, EPA shall allow the Settling Defendants to take split of duplicate

samples of any samples it takes as part of the Plaintiff's oversight of the Settling Defendants’ ba

implementation of the Work.

29, Settling Defendants shiall submit to EPA fotir (4) copies of the results of all
sampling andlbr tests or other data obtained or generated by or oh behalf of Settling
Deferdants with respect to the Site and/or the implementation of this Consent Decree unless
EPA agrees otherwise. | |

30.  Notwithstanding any provision of this Consent Decree, the United States hereby
retains all of s inforrﬁation datherting and inspection authotities and rights, lnduding
enfMent actions relatéd thereto. under CERCLA, RCRA and any other applicable statutes

or regulaﬂons.

X. ESS Ti L CQ

31.  Ifthe Site, or any cther property where access and/or landiwater use
testrictions are needed to implement this Consent Decree, is awnad or controlled by any of the
Settling Defendants, such Settling Defendants shall:

-29 -
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a. Commencing on the date of lotlging of this Consent Decree, provide the
United States and fts representatives, including EPA and its cohtractors, upon presentation of
credentials, with access at all reasonable times to the Site, or any other property owned or
controlled by Settiing Defendants to which access is required, for the purpose of conducting
any activity related to this Consent Decree including, but not limited to, the following activities:

(1)  Mohitoting the Work;
(2) Verifying any data or infformation submitted to the United States ;

(3)  Conducting investigations relating to contamination at or hear the
Stte;

(4)  Obtaining samples;

(5) Assessing the nieed for, planning, or implemertting additional
response actions at or near the Site;

{6) Implementing the Work pursuant to the conditions set forth in
" Paragraph 101 of this Consent Decree:

. (7)  Inspecting and copying records, operating logs. contracts, or other
docurments maintained or generated by Settling Defendants or their agerts, consistent with
Section XXV {(Access to Information).

(8) - Assessing Settling Defendants’ compliance with this Consent
Dectree; and

@ Detennining whether the Site or other propetty is beikg used in a
manner that is prohibited or restricted, o that riray ned to be prohibited or restricted, by or
pursuant to this Consent Decree;i

b. Commencing on the date of lodging of this Consent Decree, refrain from
using the Site, or such ather property, in.any manner that would interfere with or adversely
affect the integrity or prétedlvenass of the remedlal measures to be lmplementéd pursuant to
this Consent Decree. and shall: (i) allow control of access to the Site attd Adjacent Parcels by
means of a fence to be ihstalled by Settling RA Defendants as part of the RA Work: (i) allow
implementation of a maintenance program for the landfill cap including protection of vegetative

layer and petiodic inspaction: (ifi) allow restictions oh future development of the Site; (iv) allow
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restrictions on construction of water wells; and (v) provide advisories to all subsequent property

ty of this Conserit Detree, exetute and recotd In the

owhers.

c.  Within 30 days of e
' Recorder's Office of Cathoun County, State of Michigan, an sasement, running with the land,
‘that (i) grants a right of access for the purpose of conducting any activity related to this Cohsent
| Decree including. but not limited to, thase activities listed in Paragraph 34.a of this Consent
, Decree, and (ii) grants the right to enforge the land/water use restrictions listed in Paragraph
| 31.b of this Consent Decree, and asspidstaApperidix G of this Consent Decree, to

implement, ensure non-interference with, or ensure the protectiveness of the remedial

| measures to be performed pursuant to this Consent Deéree- Such Settling Defendants shall
E graﬁt the access rights and the rights to énfutee the land/wster use restrictions to the following
\

persons, (i) the United States, on behalf of EPA, and ite representatives, (ii) the State and its

provide EPA with a cettified copy of the original recorded easement showing the clerk's

representatives. Within 30 days of recotdibg the easement. such Settling Defendants shall
‘ reoofding stamps..-

|

\

E G R R ah isREADecker and CDC shall provide

| | Settling RA Defendants, and their contractors, with access at all reasonable timesSPER

AR NGHGE, to the Adjacent Parcels, for the purpose of cond_ucﬁhg any activity

1 related to Settiing RA Defendants obligations under this Gonsent Decree FREINRY MGV EH
SESREE: until Certification of

Completion of RA Work by EPA pursuant to Paragraph 58.b of Section XV (Certification of

Completidn)_

32. a. For those areas of the Site, or any othet property where access and/or
landMwater use restrictions are teeded to implement this Consent Decree, and owned or
-31-
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DRAFT - FEBRUARY 10, 1999 _
the recording of the easement, Seltling Defendants shalt provide EPA with a certified copy of
the original recorded easement showing the clerk's recording stamps.

b. For those areas of the Site, or any other property where access is needed for the
sampling of residentisl wells, and owned or controlled by persons other than any Settling
Defendants, Settling O&M Defendants shall use best efforts to secure from such petsens an

wmﬁlﬁﬁtoallowthesampﬁngdfsumﬁsidenﬂalwel i) RS TEM

33.  For purposes of Paragraph 32 of this Consent Dectee, “best efforts” includes the
payment of reasonable sums of mohey In consideration of access, access easements,
land/water use restrictions, and/or restrictive easements. If any access or land/water use

 restriction agreements of fEtiis8isn required ﬂzy(gragrapys 31.3,31 b0, éz.a or 32.b of this

SN il s g
Consent Decree are not obtainedugcwginﬁd this Conseht Decreg, or-grwy-access

. h ne O \ ) -y

States In writing, and shall include in that notification a summary of the steps that Settling

Detendarts have taken to attempt to comply with Paragraphs 31 or 32 of this Consent Decree.
The United States may. as it deems approptiate, assist Settling Defendants in obtaining access
. ot land/water use restrictions, efther in the form of contractual agreements or in the form of
easements running with the land. Settling Defendants shall reimburse the United States within
30 days of receipt of a demand fof payment by EF”A. for all costs incurred, direct or indirect. by
the United States in obtaining such access and/or land/water use restrictions including, but not
~ limited to, the cost of attomey time and the amounf of monetary consideration paid ot just

compensation.

- -33-
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34,  If EPA determines that land/water use restrictions in the form of state or local
laws, tegulations, ordinances or othet governmerital controls sre needed to implement the
remedy selected in the ROD, ehsure the int_egrity and protectiveness thereof, or ensure hon-
.lnterference therewith, Settling Defendatts shall cooperate with EPA's efforts to secure such

govermntental controls.

35.  Notwithstanding any provisiot of this Conseﬂt Decree, the United States tetains
all of its access authorities and rights, as well as all of its rights to require land/iwater use
restrictions, intluding enforcement authorities retated thereto, under CERCLA, RCRA and aty
other applicable statute or regulations. | '

L0

Xi. RA REPORTING REQUHREMENTS

36. In addition to any other requirement of this Gongent Decree, Settiing RA
| Defendants shall submit to EPA and the State two (2) copies of written rmonthly RA progress
reports that: (2) desctibe the actiohs which have been taken toward achieving compliatce with
. this Consent Decree duting the previous miohth: (b) include a summary of all results of

sampling and tests and alt other data received or generated by Setfiing RA Defendarts or their
R contractors or agents In the previous month; (c) identify all RA Work Plans, plans and other
| deliverables required by this Consent Decree completed and submitted during the previous

month; (d) desctibe all actions, including, but not limited to, data collection dnd implementation

| of RA Work Plans, which are scheduled for the next six weeks and provi&e other information
| _ relating to the progress of construction, inciuding, but not limited to, critical path diagrams,
Gantt charts and Pett chatts: {e) include infotmation tegarding percentage of completion,
unresolved delays etcountered or anﬁcipated that may affect the future schedule for
implementation of the Work. and a description of effarts made to mitigate those defays or .
anticipated delays; (f) include ahy modifications to the work plans or other schedules that

-34-
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DRAFT - FEBRUARY 10, 1999
Settling RA Defendants have proposed to EPA or that have been approved by EPA: and (g)
describe all activities undertaken in support of the Comrmunity Relations Plan during the
previous month and those to be undertaken in the next six weeks. Settling RA Defendants shall
submit these progress reports to EPA, the Settling O8M Defendants. and the State by the tenth
day of every month {ollowing the lodging of this Consent Decree until EPA notifles the Settling

- RA Defendants pursuant to Patagraph 58.b of Section XVi (Certification of Completion). 1f
requested by EPA, Settiing RA Defendants shall also provide briefings for EPA to discuss the
progress of the Work. |

37. The Setlling RA Defendants shall notify EPA of any change in the schedule
described in the monﬁﬂy progress report for the performance of any activity, including, but ot
limited to, data collection and Implementation of RA Work Plans, no later than seven days prior |
to the performanca of the activity. |

38.  Upon the occurrence of any evert during perfarmance of the RA Work that
Settling RA Defendants are required to report pursuant to Section 103 of CERCLA or Section
304 of the Emergericy Plahning and Community Right-to-know Act (EPCRA), Seltling RA
Defendants shalt within 24 hours of the onset of such event orally notify the EPA Project
Coordihator or the Alteiate EPA Project Coordinator (in the event of the unavailability of the
EPA Project Coondinator), or, in the event that neither the EPA Project Coordinator or Alternate
- EPA Pruoject Coordinator is available, the Emergency Response Section, Region 5. United
States Environmental Protection Agericy. These repotting requirements are in addition to the
reporting required by CERCLA Section 103 or EPCRA Section 304.

39.  Within 20 days of the onset of such an event, Settling RA Defendants shall
furnish to Plaintitf a written report, signed by the appropriste Settling RA Defendants' RA
Project Coordinator, setting forth the events which occurted and the measures taken, and to be

-35-
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DRAFT - FEBRUARY 10, 1988
taken, in response thereto. Within 30 days of the conclusion of such an event, Settling RA
_Defendants shall submit a report setting fotth all actions taken m response thereto.

40, Setting RA Defendants shall submit two (2) copies of all plans, repotis, and data

required by the RA Work Plan, or any other appfoved plan amendments to EPA in accordance
with the schedules set forth in such plans. Settling RA Defendants shall simultaneously submit
two (2) copies of all such plans, reports and data to the State. A reports atd other documents
submitted by Settling RA Defendants to EPA (other than the monthly progress repotts refetred
to above) which purport to document Seftling RA Defendants’ compliance with the terms of this
Consent Decree shall be signed by an authorized representative of the Settling RA Defendants.

Xit. O&M REPORTING REQUIREMENTS

- 41.  In addition to any other requiremén! of this Consent Decree, ulitil.Certitication of
Corfplativi 51 BNV PABURSUENEE Pargragh 59.b of Section XVT {Oertiicatioh ot

BoiketuH); Settling O&M Defendants shalt submit to EPA and the State, Sridiupbirthelr
FEGUSEL SougTA DEIEiantS] two (2) coples of written D&M progress reports consistent
with the requirements of the approved O&M Plan, Settling-58M-Detendants-ghall-submit-these

Eompletien): If requested by EPA, Settling O&M Defendants shall also provide briefings for
EPA to discuss the progress of the Work.

_ 42.  The Settling O&M Defendants shall notify EPA of any change inthe schedule
_ described In the quartedly progress reportE for the performance of any activity, including. but not
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DRAFT - FEBRUARY 10, 1959 _
linited to. data collection and implementation of O&M Plans, no later than seven days priot to
the performance of the acfivity.

43 Upon the occurtence of any event during perforimance of the O&M Work that
Settling o&M Defendants are teduired to report pursuant to Section 103 of CERCLA or Section
304 of the Emergency Planning snd Community Right-to-know Act (EPCRA), Settling O8M
Defendants shall, withirt 24 hours of the onset of such event, orally notify the EPA Project
Coordinator or the Alternate EPA Project Coordinator (in the event of the unavailability of the
EPA Project Coordinator), or, in thé evert that neither the EPA f’roject Coordinator or Alternate
EPA Project Coordinator is available, the Emergency Response Sectioh, Region 5, United
States Environmentat Protection Agency. These repotting requirements are in addition to the
reporting required by GERCLA Section 103 or EPCRA Section 304. |

44,  Within Jqqdays of the onset of such an event, Settling O&M Defendants shall
furnish to Plaintiff 2 written tepott, signed by the appropriate Settling O&M Defenidants’ O&M
Project Coordinator, setting forth the events which occurred and the measures taken, and to be
~ taken, in response thereto. Within 30 days of the conclusion of such an event, Settling O8M
" Deferdants shall submit a report setting forth all actions taken in respionse thereto.

45 Settiing O&M Defendants shall submit two (2) copies of all plans, reportts, and
dats required by the O&M Plan, or any other approved plan amendments to EPA in accordance
with the schedules set forth in such plans. Settling O&M Defendants shall simultaneously
submit two (2) copies of all such plans, .naborls and data to the MDEQ. All repotts and other
documents submitted by Settling O&M Defendants to EPA (other than the qusrtely progiress.
reports referred to above) which purport to document Settling O&M Defehdants’ compliance
with the tétms of this Consent Decree shall be signed by ah authorized representative of the
Settfing O8M Defendants. r

-37-
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DRAFT - FEBRUARY 10, 1999
Xii. EPA APPROVAL OF PLANS AND OTHER SUBMISSIONS

46.  After review of any plan, nepo'rt or othet iteth which is reqguired to be subrmiitted
for approval pursuant to this Consent Decree, EPA shall: (a) approve, in whole or in patt. the
submission; (b) approve the submission upon specified conditions; (¢) modify the submissgion to
cure the deficieticies: (d) disapprove, .ir_1 whole ot itt patt, the submiasion, directing that the
Settling Defendants modify the subrmisgion; or (e) any combination of the above. However,

EPA shall not modify a submission without first providing Settling Defendants at least one
| notice of deficiency and an oppottunity to cure within fourteen {14) days, except where to do so
| would cause serious disruption to the Work or whete previous submissioti(s) have been
disapproved due to material defects and the deficiencies in the submission undet considetation
indicate a bad falth fack of effort to subtit an acteptable deliverable.

47. In the event of apbroval, approval upon conditions, of modification by EPA.
pursuant to Paragraph 46(a), (b), ot (¢). Settling Defendants shall proceed to take any action
required by the plan, report. o other item, as approved ot moditied by EPA subject only to their
right to invoke the Dispute Resolution procedures get furth in Section XX! (Dispute Resolution)
with respect to the modifications or conditiohs made by EPA. [ the event that EPA modifies
the submiission to cure the deficlencies pursuanf to Paragraph 46(c) and the submission has a
material defect, EPA retains its right o seek stipulated penalties, as provided in Section XX[I
(Stipulated Penalties). .

48, a  Upon receipt of a notice of disapproval putsuant to Paragraph 46(d),
Settling Defendants shall, within fourteen {14) days or such kunger time as specified by EPA in
such hotice, torrect the deficiencles and resubimilt the plén. report. or other item for approval.
Any stipulated penaities applicable to the submission, as provided in Section XX (Stipulated
Penalties), shall accrue during the 14-day period or otherwise specified period but shall not be

-38-
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DRAFT - FEBRUARY 10, 1998
bayable unless the resubmission is disapproved or modified due to 8 material defect as
provided in Paragraphs 49 and 50.

b.  Notwithstanding the receipt of a notice of disapproval pursuant to
Paragraph 46(d), Settling Defendants shall proceed. at thé direction of EPA, to take any action
required by any non-deficient portion of the submission. Implementation of any non-deficient
pottion of a submission shall not telieve Settling Defendants of any liability for stipulated -
penalties under Section XX (Stipulated Penalties).

49. In the event that a reshbmitted plan, report or othier item, or portion thereof, is
disapproved by EPA, EPA may again require the. Settling Defendants to comect the
deficiencies. in accordance with the preceding Patagraphs. EPA also retalhs the right to
| modify ot develop ttie plan, report or other item. Settling Defendants shall implement any such
‘plan, report, or item as modified or developed by EPA, subject only to their right to invoke the

procedures set forth in Settion XXI (Dispute Resalution).

50. If upoh resubmission, a plan. report, or item is disapproved or modified by EPA
due to a material defect, Settiing Defendants shall be deemed to have fallad to submit such
plan, report, or item timely and adequately unless the Settling Defendants invoke the dispute
resolution procedures set fotth in Section XXI (Dispute Resolution) and EPA's action is
overturned pursuant to that Section. The provisions af Section XXI (Dispute Resolution) and
Section XX (Stipulated Penalties) shall govern the implementation of the Work and acctual
and payment of any stipulated penafties during Dispute Resolution. If EPA’s disapproval or

modlification I upheld, stipulated penalties shall accrue for such violation from the date on
which the initial submission was oﬁginaily requited, as provided in Section XXI! (Stipulated
Penatties).

Blp-d4  05/5v'd  2UE-L §33/rog-wo.4  udgp:90 §8-01-984
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DRAFT - FEQRUARY 10, 1999

51.  Aliplans, reports, ahd other tems required to be submitted to EPA under this
Consett Decres shall. uport approval or thodification by EPA, be enforceable uhder this
Consent Decree. In the event EPA approves or modifies a portion of a plan, repott, or other
' item required to be submitted to EPA under this Consent Decree. the approved or modified

portion shall be enforceable under this Consent Decree.
XiV. PROJECT COORDINATORS

52, VVithin 20 days of lodging this Consent Decree. Seliling RA Defendants, Settling
O&M Defertdants and EPA shall notify each other, in writing, of the hame, address and
telephone number of their respective designated Project Coordinators and Altemate Project
Coordihators. if 8 Project Coordinator or Alternate Project Coordinator initially designated is
changed, the identity of the suctessor shail be given to the other Parties at least 5 wotking:
days before the changes oceur, unless impractisable, but in no event later than the actual day
the change is made The Settling Defendants’ iject Coordinators shall be subject to
 disapproval by EPA and shall have the technics! expertise sufficient to adequately oversee all
aspecfs of the Work. No Settling Defendants' Project Coordinator shall be an attomey for any
of the Settling Defendants In this matter. He or she may assign other representatives, incliding
other contractors, to Serve as @ Site representative for oversight of petformance of daily
operations duting remedial activities.

53.  Plaintiff may designate other representatives, including, but not limited to, EPA
employees, and federal contractors and consultants, to observe and monitor the progress of
any activity undettaken pursuatit to this Consent Dectee. EPA's Project Coordinator and
Alternate Project Coordinator shall have the authotity lawfully vested in a Remedial Project
Mahager (RPM) and an On-Scerie Coordinator (OSC) by the National Contingency Plah, 40
C.F.R_ Part 300. In addition, EPA's Project Goordinator or Aternate Project Coordinator ghall

-40-
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DRAFT - FEBRUARY 10, 1999 _ :

have authority, consistent with the National Contingency Plan, to halt any Work required by this
Consernt Decree and to take any neoessary' response action when s/he determines that
conditions at the Site constitute an emergency situation or may prasent an immediate threat to
public health or welfare or the environment due to telease or threatened release of Waste

Material. .

XV. AS NCE OF ABIL PLU RK W%

54. {a).  Notless than 30 days before commencement githe RA Work and the

O&M Work, as the case may be, Settling RA Detendants shall establish and maintain financiat
secutity in the amount of $2.6 million, and Settling O8M Defendanty shall establish and
maintaln financial security in the armount of $ 0.589 million, respectively, in one or more of the

following forms:
1. surety bond guatsnteeing performance of tHe Work:

2. One or more irrevacable letters of credit equaling the total estimated cost
of the Work; .

3 A trust fund:;

4.  Aguarantee to perform the Work by one or more parent corporations or
subsidiaties, or by one ot more unrelated corporations that have a substantial business
relationship with at least one of the appropriate Settiing Defendants:

5.  Ademonstration that one or more of the appropriate Settling Defetidants
satisfy the requirements of 40 C.F.R. Part 284.143(f); or

6.  Any othet method approved by EPA in its discretion that may be
appropriate for this action. Any conditiohs imposed by EPA in writing with regard to such
method shall be considered to be incorporated in this Consent Dectee.

{bY if EPA determines at any time that the financial assurances provided

pursuant to this Section are inadequate, EPA may require Settling RA Defendants, or Settling
O&M Defendants as the case may be, within sixty (50) days of recelpt of notice of EPA’s

-41 -
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DRAFT - FEBRUARY 10, 1999
" determination, to establish and maintain financial secutity in the amount of the cost of the

remaining Work, as determined by EPA, ih one or marte of the following forms:

-l
.

surety bond guaranteeing performance of the Work;
One or more itrevocable letters of credit equaling the total estimated cost

N

of the Work:
3. - Atrust fund;

4.  Agustantee to petform the Wotk by one or mote parent cotporations or
subsidiaties, or by one or more unrelated corporations that have a substantial business
relationship with at least one of the appropriate Settling Defendants: or

5. A demonstration that ohe ot mote of the appropriate Settling Defendants
satisfy the requitemerits of 40 C.F.R. Part 264.143(f).
55.  If the Settling Defendants seek to demanstrate the ability to complete the Work
through a guarantee by a third party pursuant to Paragraph- 54.d of this Cohs;ent Decree,

- Settling Defendants shall demaotstrate that the guarantor satisfies the requirements of 40
C.F.R. Part 264 143(f). if Settling Defendants seek to demonstrate their ability to complete the
Work by means of the financial test or the cotporate guarantee pursuant lo Paragraph 54.d or
54 e, they shall resubmit sworn stateménts cotiveying thé information required by 40 C.F.R.
Patt 264.143(f) ahnually, on the anniversary of the effective date of this Gonsent Decree. In the
event that EPA detenhmes at any time that the financial assurances provided pursuant to this
Section are inadeduate, Setfling Defendants shall, within 30 days of receipt of notice of EPA's
determintation, obtain and present to EPA for approval one of the other forms of financial
assurarce listed in Paragraph 54 of this Congent Decree. Settling Defendants’ inability to
demonstrate financial ability to complete the Wotk shalt not excuse petformance of any

© activities reduired under this Consent Decree.

56.  If Settling RA Defendants and Settling O&M Defendants can show that the
estimated cost to complete the rematning Work has diminished below the amounts set forth,
respectively, in Paragraph 54 abave after entty of this Consent Decree, such Settling

-42-

8lv-4 08/8v°d  2lE-L ' §33/rog-uos4  wd)g:90 8g-0|-qed



Blv-4 0S/6v'd  ZIE-L

DRAFT - FEBRUARY 10, 1999

Defendants may, oh any anniversary date of entry of this Consent Decree, or at ény othet time
agreed to by the Patties, reduce the amount of the financial secutity provided under this Section
to the estimated cost of the remalning work to be performied. Such Settling Defendants shall

submit a proposal for such reduction to EPA, in accondance with the requirements of this

Section, and may reduce the amount of the security upoh approval by EPA. In the eventof a
dispute, any such Settling Defendants may reduce the amount of the security in accotrdance
with the final administrative or judicial decision resolving the dispute.

57.  Settling Defendants may change the form of financial assurance provided under
this Section at any time, upon notice to and approval by EPA, provided that the new form of
assurance meets the requirements of this Section. In the event of a dispute, Settling
Defendants may change the form of the financial murance only in accordance with the final

administrative or judicial decigion resolving the dispute,
P AR T yil N ®) M (8]
58.  Completion of the RA Work
8. Within 30 days after Settling RA Defendants conclude that the RA Work
has been fully performed and the RA Performance Standards have been attained, Settling RA
Defendants shall schedule and conduct a pre-cettification inspection to be attended by Settling
RA Defendants, Settling O&M Defendants and EPA. If, after tho pre-certification inspection, the
Settling RA Defendants still believe that the RA Work has been fully performed and the RA

Performance Starxiards have been attained, they shall submit a written repott requasting
cettification to EPA for approval, with 4 copy to the State and Settling O&M Defendants,

pursuant to Sectioh XHI {(EPA Approval of Plans and Other Submissions) within 30 days of the

inspection. In the report. a registered drpfessional engineer and the Settling RA Defendants’
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Project Coordinator shall state that the RA Work has been completed in fult satisfaction of the
requiretnents of this Consent Decree. The written report shall include as-built drawings signed
and stamped by a protessional engineer.. The teport shall contain the following statemettt,

sighed by a responsible corporate official of a Settling RA Deferidant or the Settling RA

Defendants’ Project Coordinator:

To the best of my knowledge, after thorough Investigation, | certify that the information
contained in or accompanying this submission is true. accurate and complete. | am
aware that there are significant penalties fot submitting false information, including the
possibility of fine and imprisanment for knowing violations. '
If. after completion of the pre-certification inspection and receipt and review of the written
report, EPA, after reasonable oppottunity to review and comment by the State, determines that
the RA Work or any portion thereof has not been cpmpleted in accordance with this Consent
Decree or that the RA Pertortmance Standards have not been achieved. EPA will notify Settling
‘RA Defendants in wtiting of the activities that must be undertaken by Settling RA Defendants
pursuant to this Conseht Decree to complete the RA Work and achieve the RA Performance
Standards. Provided, howaver, that EPA may ohly require Settling RA Defendants to perform
such activities pursuant to this Patagraph to the extent that such activities dre congistent with
the “scope of the RA selected in the ROD," as that term is defined in Paragraph 43:b 14. EPA
will set forth in the hotice a schedule for performance of such activities consistert with the
Consent Decree and the RA Work Plan or require the Settting RA Defendatts to submit a
schedule to EPA for approval pursusnt to Sectioh Xill {EPA Approval of Plans and Other
Submissions). Settiing RA Defendants shall petform alt activities described In the hotice in
accordarice with the specifications and schedules established pursuant {o this Paragraph,
subject to their right to invoke the digpute resolution procedures set forth in Section XXI

(Dispuite Resolution).
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b. if EPA concludes, based on the initial or any subsequent repart requesting
Certification of Completion and after a reasanable opportunity for review and comment by the
State and-Settiing-O&M-Defendants, that the RA Work has been performed in accordance with
this Consent Decree and that the RA Performance Standards have been achieved, EPA will so

~ certify in writing to Settling RA Defendants. This cartification shall constitute the Cenification of

Completion of the RA Work far pufposes of this Consent Decree, including, but not kmited to,
Section XXl (Covenants Not to Sue by Plaintiff).

59. :Completion of the O&M Work

|
:
ia. Within 20 days after Settiing O&M Defendants conclude that the O&M

Work has been fully performed, Settiing O&M Defendants shall schedule and conduct a pre-
certification inspection to be attended by Settling O&M Defendants and EPA. I, after the pre-
certfication ingpection, the Sefting O8M Defendants still believe that the Q&M Wark has been
fully performed,_ they shall submit a written report requesting cerntification to EPA for appraval,
with a copy to the State, pursuant to Section Xlii (EPA Approval of Plans and Other
Submissions) within 30 days of the inspection. In the report, a-registered professionatengineer
and the Settling O&M Defendants' Project Coordinator shall state that the O&M Work has been

| completed in full satisfaction of the requirements of this Cansent Decree. The report shall

contain the folllowing statement, signed by a responsible carporate official of a Settling O&M
Defendant or the Settling O&M Defendants' Project Coardinator:
! .

To the best of my knowledge, after thorough investigation, | certify that the
information contained in or accompanying this submission is true, accurate and
complete. | am aware that there are significant penalties for submitting false
information, including the possibility of fine and imprisanment for knowing
violations.

If, after complétion of the pre-certification inspection and receipt and review of the written

report, EPA, after reasonable opportunity to review and comment by the State, determines that
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the O&M Work or any portion thereof has nat been completed in accordance with this Consent.
Decree, EPA will notify Settling O&M Defendants in writing of the activities that must be
undertaken by Settling O&M Defendants pursuant to this Consent Decree to camplete the O8M
Wark. Provided, however, that EPA may only require Settling O&M Defendants to perform
such activities pursuant to this Par:'agraph 10 the extent that such activitias are consistent with
the "scope of the Q&M selected in the ROD," as that term is defined in Paragraph 21. EPA wil
set forth in the notice a schedule for perfarmance of such activities consistent with the Consent
Decree and the Q&M Plan or require the Settling O&M Defendants to submit a schedule to
EPA for approval pursuant to Section X|1I (EPA Appraval of Plans and Other SuﬁmissionS).
Setthing O&M Defendants shall perform all activities described in the notice .in accordance with

the specifications and schedules established pursuant to this Paragraph. subject to their right to

~ invake the dispute resolution procedures set forth in Section XXI (Dispute Resolution).

b IfEPA conclﬁdes. based on the initial or any subsequent repart requesting
Certification of Completion and after a reasonable opportunity for review and comment by the
Stéte, that the O&M Work has been performed in accordance with this Consent Decree, EPA
will so certify in writing to Séttling O&M Defendants. This certification shall canstitute the
Certification of Completion of the Q&M Work for purposes of this Consent Decree Jiigiding?
btinetfimtediadBecticn XA CHER: ‘;"w. PIATI:

XVil. EMERGENCY RESPONSE

6Q. In the event of any action or accurrence during the performance of the RA Wark _
which causes or threatens a release of Waste Material from the Site that constitutes an
emergency situation or may present an immediate threat to public heajth or welfare or the
environment, Settling RA Defendants shall, subject to Paragraph 62, immediately take all
|

appropriate aétion to prevent, abate, or minimize suich release or threat af release, and shall
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immediately notify the EPA's Project Coordinator, ar, if EPA’s Project Coordinator is
unavailable, EPA's Altemate Project Coardinator. If neither of these persons is availahle, the
Settling RA Defendants shall notify the EPA Emergency Respanse Unit, Region 5. Settling RA
Defendants shall take such actions in consultation with EPA's Praject Coordinator or other
available authorized EPA officer and in accordance with all applicable provisions of the Heaith
and Safety Plans, the Contingency Plans. and any other applicable plans or documents
develaped pursuant to the RA Wark Plan. In the e;fent that Settling RA Defendants fail to take -
appropriate response action as required by this Section. and EPA takes such action instead,
Settling RA Defendants shall reimburse EPA all costs of the respense action not inconsistent
with the NCP within 30 days of receipt of demand for payment by EPA.

81.  Inthe event of any action or occurrence during the performance of the O&M
Work which causes or threatens a release of Waste Material from the Site thét constitutes an
emergency situation or may present an immediate threat to public health or welfare or the
environment, Settling O&M Defendants shall, subject to Paragraph 62, immediately take all
appropriate action to prevent, abate, or minimize such release or threat of release, and shall
immediately notify EPA’s Project Coordinatar, or, if EPA’s Project Coordinator is unavailable,
EPA's Alterate Project Coordinator. If neither of these persans is available, the Seftiing O&M
Defendants shail notify the EPA Emergency Response Unit, Regian 5. Setiling O&8M
Defendants shall take such actidns in consultation with EPA's Praject Coordinator or other
available authorized EPA officer and in accordance with all applicable provisions of the Health
énd Safety Plans, the Contingency Plans, and any other applicable plans or documents
develaped pursuant to the O&M Plan. In the event that Sentling O&M Defendants fail to take
appraopriate response action as required by this Section, and EPA takes such action instead,
Settling O&M Defendants shall reimburse EPA all costs of the response action nat inconsi'stem

with the NCP within 30 days of receipt of demand for payment by EPA.
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62. Nathing in the preceding Pafagraphs or in this Consent Decree shall be deemed
1o limit any authority of the United States: a) 1o take all appropriate action to protect human
heaith and the environment or to prevent, abate, respond to, or minimize an actual or
threatened release of Waste Material on, at, or from the Site, ar b) ta direct or arder such
action, or seek an order from the Court, to pratect human health and the envifonment or to
prevent, abate, respond to, or minimize an actual or threatened release of Waste Material on,

at, or from the Site, subject to Section XXIIi (Covenants Not to Sue by Plaintiff).

~ XVill. REIMBURSEMENT OF RESPONSE COSTS

63. The City shall pay to the EFA Hazardous Substance Superfund the amaunt of
$400,000, in five (5) equal annual instaliments, commencing on the first anniversary of the entry
of this Consent Decree in reimbursement of, and in full satisfaction of the City's responsibility
for Past Response Casts. Interest on the unpaid balance shall beqin to accrue from the date of
entry of this Consent Decree. Each annual payment shall be made by FedWire Electrohic
Funds Transfer ("EFT" or wire transfer) to the U.S. Department of Justice account in ‘
accordance with current electronic funds transfer procedures, referencing USAO. file number

, the EPA Region and Site/Spill ID # Q5-AN, and DOJ case number 80-11-2-11089.
Payments shall be made in accordance with instructions provided o the City by the Financial
Litigation Unit of the United States Attomey’s Office for the SIS District of Michigan
following lodging of the Consent Decree. Any payments received by the Department of Justice
after 4:00 P.M. (Eastem Time) will be credited on the next business day. The City shall send
notice that such payment has been made to the United States as specified in Section XXVil|
{Notices and Submissions) and to;

Chief, Superfund Accounting
U.S. EPA (Mail Code: MF-10J)
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77 West Jackson Baulevard
Chicagqo, lllinais 60604

Chief, Multi-Media Enforcement Branch |

Office of Regional Counsel

u.s. EPA

77 West Jackson Boulevard

Chicaga, lllinois 60604

64. Within thirty (30) days of entry of this Consent Decree, Decker shall pay 1o the

EPA Hazardous Substance Superfund; the amount of $250,000, in reimbursement of Past .
Response Costs, by FedWire Electronic Funds Transfer ("EFT" or wire transfer) to the U.S.
Department of Justice account in accordance with eurvent electronic funds transfer procedures,

réferencing U.S.AQ. file number ~ the EPA Region and Site/Spill ID # 05-AN, and

DQOJ case number 80-11-2-1108. The payment shall be made in accordance with instructions
provided to Decker by the Financial Litigation Unit of the United States Attorney's Office for the
Westermn District of Michigan following lodging of the Consent Decree. Any payments received _
by the Depantment of Justice after 4:00 P.M. (Eastern Time) will be credited on the next
business day. Decker shall sand notice that shch bayment has heen made ta the United States
as specified in Section XXVIil (Notices and Submissions) and to: | |

Chief, Superfund Accounting

U.S. EPA (Mait Cade; MF-104J)

77 West Jackson Boulevard

Chicago, llfinois 60604 _
Chief, Multi-Media Enforcement Branch |
Office of Regional Counsel

U.S. EPA

77 West Jackson Boulevard

Chicago, Hinois 60604

65.  Within 60 days of entry of this Consent Decree, the City and Decker shall each
pay to the EPA Hazardous Substance Superfund the amount of $ 50,000 for Future Response
Costs; within six-{6-menths-thereafier Eiglit 18) inafiths of ety 8f this Consant:Décree, the City
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and Decker shall each pay to the EPA Hazardous Substance Superfund, an additional amount
of $50,000 for Future Response Costs. The entire amount of $200,000 shall be deposited in
the Alhion-Sheridan Township Landfill Superfund Site Speaial Account within the EPA
Hazardous Substance Superfund to be retained and used‘to reimburse EPA for f Future ¢
Response ¢ Costs at the Site. This amaount shall be in full satisfaction of the Settling
Defendants’ respansibility for Future Response Costs. The City and Decke_r shall make all
payments required by this Paragraph in the form of a cenified or cashier's check or checks
made payable to "EPA Hazardous Substance Superfund—-Alhion-Sheridan 'Township Landfill
Superfund Site Special Account” and referencing the EPA Region and Site/Spill ID # 05-AN,
and DOJ case number 80-11-2-1109, and the name and address of the party making payment.
The City and Decker shali send their checks 1o U.S. EPA, Superfund Accounting, P.O. Box
70753, Chicago, lllinois 60673 and shall send copies of the checks to the United States as

specified in Section XXV||I (Notices and Submissions) and Paragraph 63 of this Cansent
Decree. The:City:and Recketmay:gleciio.makeal ‘pavments mauired by this Paragmphhy

66.  Inthe event that the payments required by Paragraph 65 are not made when

due, the City or Decker, as the case may be, shall pay Interest on the unpaid balance from the
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due date. The Interest shall accrue through the date of the City's or Decker’s payments, as the
case may be. Payments of Interest made under thié Section shall be in addition to such other
remedies or sanctions available to Plaintiff by virtue of the City's or Décker’s failure to make

timely payments under this Section.
XiX. INDEMNIFICATION AND [NSURANCE

67. a.  The United States does nat assume any liakility by entering into this
agreement or by virtue of any designation of Settling Defendants as EPA's aum°riied
representatives under Section 104(e) of CERCLA. Settling Defendants shall indemnify, save
and hold harmless the United States and its officials, agents, employees, contractors,
subcontractors, or representatives for or from any and all claims or causes of .aotion anising
from, or on account of, negligent or other wrangful acts or omissions of Setling Defendants,
their officers, directors, employees, agents, contractars, subcontractors, and any persons acting
on their behalf or under their contral, in carrying out activities pursuant to this Consent Decree,
including, but not limited to, any daiﬁs ansing from any designation of Settlir_\g Defendants as
EPA's autharized rebresentatives under Section 104(e) of CERCLA. Further; the Settling
Defendants agree to pay the tUnited States all costs it incurs including, but not fimited to,
attormneys fees and other expenses of litigation and settlement arising from, or on account of,
claims made against the United States based on negligent or other wrongful acts or omissions
of Settling Defendants, their officers, directors, employees, agenté, cantractors, subcontractors,
and any persons acting on their behalf or under their contral, in canrying out activities pursuant
to this Consent Decree. The United States shall not be held out as a party to any contract
entered into by or on behalf of Settling Defendants in carrying out activities pursuant to this
Consent Decree. Neither the Settling Defendants nor any such contractor shall be considered

an agent of the United States.
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b.  The United States shall give Settling Defendénts notice of any claim for
which the United States plans to seek indemnification pursuant to Paragraph 67.a, and shall

consult with Settiing Defendants prior to settling such claim.

68. Settling Defendants waive all claims against the United States for damages or
reimbursement or for set-off of any payments made or to be made to the United States, arising
from or on account of_any contract, agreement, or arrangement between any one or more of
Settling Defendants and any person for performance of Wark on or relating to the Site,
including, but not limited to, claims on account of construction delays. In addition, Settling
Defendants shall indemnify and hold harmless the United States with respect to any aﬁd all
claims for damages or reimbursement arising from or on account of any contract, agreement, or
arangement hetween any one of more of Settling Defendants and any person for performance
of Work on or relating to the Site, including, but not limited fo, claims on account of construction

delays.

69. No later than 15 days before commencing any on-site RA Work, Settling RA
Defendants shall secure, and shall méintain until the first 3nniversary of EPA's Certification of
Comp!etion of the RA Wori pursuant to Paragraph 58.b of Section XV1 (Certification of
Campletion) comprehensive general liability insurance with limits of $1 miflion, combined single
limit, and autamobile liability insurance with limits of $1 million, combined single limit, néming
the United States as an additional insured. In addition, no later than 15 days hefore
commencing any an-site O8M Wark, Settling O&M Defendants shall secure, and shall maintain
until the first anniversary of EPA's Certification of Completion of the O&M Work pursuant to
Paragraph 59.b of Section XVI (Certification of Completion) comprehensive general liability
insurance with limits of $1 million, combined single imit, and automobile liability insurance with

limits of $1 million, combined single limit, naming the United States as an additional insured.
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For the duration of this Consent Decree, Settling Defendants shall satisfy, or shall ensure that
their contractors or subcontractors satisfy, all applicable laws and regulations regarding the
provision of warker's compensation insurance for all persons performing the Work on behalf of
Settling Defendants in furtherance of this Consent Decree. Prior to commencement of the
Wark under this Consent Decree, Settling Defendants shall provide to EPA certificates of such
insurance and a copy of each insurance policy. Seftling Defendants shall resubmit such
certificates and copies of policies each year on the anniversary of the effective date of this
Consent Decree. If Settling Defendants demonstmte by evidence satisfactory to EPA that any
contractor or subcontractor maintains insurance equivalent to that described ahove, or -
insurance cavering the same risks but in a lesser amount, then, with respect to that oontractof
or subcontractar, Settling Defendants need provide only that portion of the insurance described

above which is not maintained by the contractor or subcontractor. -

XX. FORCE MAJEURE

70. a. "Force majeure," for purposes of this Consent Decree, is defined as any
event arising from causes beyand the control of the Settling RA Defendants or Settling O&M
Pefendants, as the case may be, of any entity controlled by such Settling Defehdams, or of
such Sénling Defendants’ contractors, that delays or prevents the performance of any obligation
under this Cansent Pecree despite such Settling Defendants’ best efforts to fuifilt the obligation.
The requirement that the Settling Defendants exercise "best efforts to fulfilf the obligation™
includes using best efforts to anticipate any patential force majeure event and best efforts to
address the effects of any potential farce majeure event (1) as it is occurting and (2) following
the potential force majeure event, such that the delay is minimized to the greatest extent

possible.
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b. "Force Majeuse” does not inciude financial inability to complete the Wark or
a failure to attain the RA Perfofmance Standards or the O&M Perfarmance Standards, as the
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of Q&M Wark; "Force Majeure” a failure by the Settling RA Defendants or thewr

contractors to perform RA Work in a good and workmanlike manner, as determined by
recognized engineering standards and practicas, consistent with the ROD, RA Wark Plan, and
other requirements of this Consent Decree, provided that such failure delays or prevents the
performance of any Q&M Woik:obligation under this Cansent Decree despite the Settling O8M
Defendants’ best efforts to fulfill the obliga_tion. |

| ¢ Tothe siférnt shitafailute tithe Sedling RA Défandants of their
gontrattors to perform RANGHK in“a:500d Snd workmaniiks manner is determinies] 10 be 4 force
majeiife gvent ummcmﬁwtmm&m ‘RA Defendants hall: be respansible for

71. If any event occurs or has accurred that may delay the performance of any

obligation under this Cansent Decres, whether of not caused hy a force majeure event, the
Settiing RA Defendants or Settling O&M Defendants . as the case may be, shall notify orally
EPA's Project Caordinator or, in his ar her absence, EPA's Alternate Project Coardinator or, in

the event both of EPA's designated representatives are unavailable, the Director of the |

-54 -



Feb-10-88 06:17pm  From-DOJ/EES _ _ T-313 P.12/45 F-480

DRAFT - FEBRUARY 10, 1999
Superfund Division, EPA Region 5, within two (2) days of when Settling Defendants first knew
that the event might cause a defay. Within five (5) days thereatfter, Settling Defendants shall
provide in wnting to EPA an explanation and description of the reasons for the delay; the
anticipated duration of the delay; all actions taken or to be taken to prevent or rhinimize the
delay; a schedule for impiementation of any measures ta be taken to prevent or mitigate the
delay or the effect of the delay; the Settling Defendants’ rétionala for anributing such delay to a
force majeure event if th_ey intend to assert such a claim; and a statement as to whether, in the
apinion of the Settling Defendants. such event may cause or cantribute to an endangerment to
‘public health, weifare or the envitonment. The Setnfng Defendants shall inciude with any notice
all available documentation supporting their claim that the delay was attributable to a force
majeure. Failure to comply with the above requirements shall preciude Settling Defendants
from asserting any claim of force majeure for that event for the period of time of such failure to
comply, and for any additional delay caused by such fallure. Settling RA Defendants or Settling |
O&M Defendants, as the case may he, shall be desmed to kniow of any circumstance of which
5 such Settling RA Defendants or Settling Q&M Defendants, any entity controlied by such Setiing '
RA Defendants or Settling O&M Defendants, or such Settling RA Defendants’ or Sertling O&M

Defendants’ contractors knew or should have known.

72.  If EPA agrees that the delay or anticipated delay is attributable to a force
majeure event, the time for perfarmance of the obligations under this Consent Decree that are
affected by the force majeure event will be extended by EPA for such time as is necessary to
complete those abligations. An extension of the time for performance of the obligations
affected by the farce majeure event shall not, of tself, extend the time for performance of ény
other obligation. If EPA does not agree that tﬁe delay or anticipated delay has been or will be

. caused by a force majeure event, EPA Wi|l natify the Settling Defendants in writing of its

decision. If EPA agrees that the defay is attnbutable to a force majeure event, EPA will notify
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the Settling Defendants in writing of the length of the extensian, if any, for performance of the

~ obligations affected by the force majéure event.

73. | If the Seftling Defendants elect to invoke the dispute resoclution pracedures sat
forth in Section XXI (Dispute Resolution), they shali do so no later than 15 days after receipt of
EPA's notice. In any such proceeding, Settling Defendants shall have the burden of
demonstrating by a preponderance of the evidence that the delay or anticipated delay has heen
ar will be caused by a force majeure event, that the duration of the delay or the extension
sought was or will be warranted under the circumstances, that best efforts were exercised to
avoid and mitigate the effects of the delay, and that Settiing Defendants compiied with the
requirements of Paragraphs 70 and 71, akova. If Senling Defendants carry this burden, the
delay at issue shall be deemed not to be a violation by Seftling Defendants of the affected

obligation of this Consent Decree identified to EPA and the Court.

XXi. DISPUTE RESOLUTION

74. Uniess otherwise expressly pravided for in this Consent Decree, the dispute
resolution procedures of this Section shall be the exclusive mechanism to resolve disputes
arising under or with respect to this Consent Decree. Hawever, the pracedures set forth in this
Section shall not apply to actions by the United States to enforce obligations of the Setting
Defendants that have not been disputed in accordance with this Section.

75.  Any dispute which arises under or with respect to this Consent Decree shall in
the first instance be the subject of informal negatiations between the parties to the dispute. The
perind for informal negotiations shall not exceed 20 days from the time the dispute arises,
uniess it is modified by written agreement of the parties to the dispute. The dispute shall be

considered ta have arisen when ane party sends the other parties a written Notice of Dispute.
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76. a. In the event that the parties cénnot resalve a dispute by inforrﬁal
negotiations under the preceding Paragraph, then the pasition advanced by EPA shall be
considered binding unless. within thirty (30) days after the conclusion of the informal negotiation
period, Settling Defendants invoke the formal dispute resolution pracedures of this Section by
serving on the United States a written Stateme'nt of Position an the matter in dispute, including,
but not limited ta, any factual data, analysis or opinion supporting that position and any |
supporting dacumentation relied upon by the Settling Defendants. The Statement of Position
shall specffy the Settling Defendants' position as to whether format dispute resolution should

proceed under Paragraph 77 or Paragraph 78.

b.  Within thirty (30) days after receipt of Seftling Defendants' Statement of
Position. EPA will serve on Settiing Defendants its Statement of Position, including, but not
limited to, any factual data, analysis, or opinion supporting that position and all supporting
documentation relied upon by EPA. EPA’s Statement of Pasition shall include a statement as
to whether farmal dispute resolution should praceed under Paragraph 77 or 78. Within twenty
(20) days after receipt of EPA's Statement of Position, Settling Defendants may submit a Reply.

c.  [fthere is disagreement between EPA and the Settling Defendants as to
whether dispute resolution should proceed under Paragraph ?7 or 78, the parties to the dispute
shali follow the procedures seat forth in the 'paragfaph determined by EPA to be applicable.
However, if the Settling Defendants ultimately appeal to the Caurt to resoive the dispute, the
Court shall determine which paragraph is applicable in accordance with the standards of

applicability set forth in Paragraphs 77 and 78.

77.  Formal dispute resolution for disputes pertaining to the selection or adequacy of
any response action and alf other disputes that are accorded review on the administrative

record under applicable principles of administrative law shall be copducted pursuant to the
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pracedures set forth in this Paragraph. For purposes of this Paragraph, the adequacy of any
respanse action includes, without imitation: d) the adequacy or appropriateness of plans, |
procedures to implement plans, of any other items requiring approvat by EPA under this
Consent Décree: and (2) the adequacy of the perfformance of response actions taken pursuant

to this Cansent Decree. Nothing in this Consent Decree shall be construed to allow any dispute

by Settling Defendants regarding the validity of the RA'and ©&M sélfes

a.  Anadministrative record of the dispute shall be maintained by EPA and
shall contain all Statements of Position, including supperting documentation, submitted
pursuant to this Section. Where appropriate, EPA may allow submission of supplemental

Statements of Position by the parties to the dispute.

b.  The Director of the Superfung Division, EPA Region 5, will issue a final
administrative decision resoiving the dispute based on the administrative record described in
Paragraph 77.a. This decisjon shall be hinding upon the Setting Defendants, subject only to

~ the right to seek judicial review pursuant to Paragraph 77¢. and d.

c.  Any administrative decision made by EPA pursuant to Paragraph 77.b.
shall be reviewable by this Court, pravided that a motion for judicial review of the decision is
filed by the Settling Defendants with the Court and served on all Parties within 10 days of ‘
receipt of EPA's decision. The motion shall include a description of the matter in dispute, the
efforts made by the parties to resolve it, the relief requested, and the schedule, if any, within
which the dispute must be resolved to ensure orderly implementation of this Cansent Decree.

The United States may file a response to Settling Defendants’ motion.
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d.  In proceedings on any dispute govemed by this Paragraph, Settiing
Defendants shall have the burden of demonstrating that the decision of the Superfund Division
 Directar is arbitrary and capiicious or 6themise not in accordance with law. Judicial review of

EPA's decision shall be on the administrative record compiled pursuant to Paragraph 77.a.

78.  Formal dispute resalution for disputes that neither pertain to the selection or
adequacy of any response action nor are otherwise accorded review on the administrative

record under applicable principles of administrative law, shall be govemed by this Paragraph.

a.  Fallowing receipt of Setting Defendants' Statement of Positian submitted
pursuant to Paragraph 76, the Director of the Superfund Divisian, EPA Region 5, will issue a
final decision resolving the dispute. The Superfund Divisian Directar's decision shall be binding
on the Settling Defendants unless, within 10 days of receipt of the decision, the Settling
Defendants file with the Court and serve on the parties a matiaon for judicial review of the
decision setting forth the matter in dispute, the efforts made by the parties to resoive it, the
relief requested, and the schedule, if any, within which the dispute must be resolveqd to ensure
orderly impiementation of the Consent Decree. The Unijted States may file a response to
Setfing Defendants’ moion. |

b.  Notwithstanding Paragraph Q of Section | (Background) of this Congent
Decree, judicial review of any dispute govemed by this Paragraph shali be gavermned by

applicable principles of law.

79.  The invocation of formal dispute resolution procedures under this Section shall
not extend, postpone or affect in any way any abligation of the Settling Defendants under this
Consent Decree, not directly in dispute, unless EPA agrees or the Caurt orders otherwise.

Stipulated penatties with respect to the disputed matter shall continue to accrue but payment
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shali be stayed pending resolution of the dispute as provided in Paragraph 89. Notwithstanding
the stay of payment, stipulated penalties shall accrue from the first day of nbncompliance with
any applicable provision of this Consent Decree. In the event that the Settling Defendants do

not prevail on the disputed issue, stipulated penalties shall be assessed and paid as provided in
Section XXI| (Stipulated Penaities).

XXIl. STIPULATED PENALTIES

80.  Setiling RA Defendants or Settiing O&M Defendants, as the case may be, shall
be liable for stipf.llated penalties in the amounts set forth in Paragraphs 81 aand 82 tothe
United States for their faiture to comply with the requirements of this Consent Decree specified
below, uniess excused under Section XX (Force Majéure). "Compliance” by Seitling RA
Defendants or Settling O&M Defendants, as the case may be, shall include completion of the
applicable activities under this Consent Pecree ar any work plan or other plan approved under
this Consent Decree identified below in accordance with ail applicable requirements of faw, this
Consent Decree, the RA Wark Plan and O&M Plan, and any pians or other documents
approved by EPA pursuant to this Consent Decree and within the specified time schedules
established by and approved under this Consent Decree.

81. a.  The following stipulated penalties shall accrue per violation per day for any
noncomphiance identified in Subparagraph b:

Penalty Per Violation Per Day Period of Noncompliance

§ 1000 1st thraugh 14th day
$ 2000 | 15th through 30th day
$ 4000 31st day and beyond


http://NoncQmfilian.ce
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b. Compliance Miestones.

1. Failure to adequately or timely complete the following
submissions/activities set forth in the RA Work Plan shall subject Settiing RA Defendants to the

stipulated penalties established in Subparagraph a.:

Complete all RA Work tasks witlf ifgritifisd &s Major Milestones by
the dates required in the RA Settling Defendants’ Construction
Schedule atfachéd as'in Appendlx H

- r(’rlbf

H .l.' et

&ﬂﬂéﬁﬁﬁm’ﬂ LERA s

A2 Fatlure to adequately or tsmely complete the follomng

submissions/ activities set forth in the O&M Plan and this Consent Decree shall subject Settling
Q&M Defendants to the stipulated penalties established in Subparagraph a.:

iate-O8M et o . |
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Initiate quarterly groundwater and drinking water monitoring
consistent with the schedule in'the O&M Pian.

- Payment of any Past Response Costs or Future Respanse Casts
) instaliment payment by the City as required by this Consent
. Decree (except that Decker shall not be assessed any penality

based on the City's failure to make any such instalilment
payment).

. Payment of any Past Response Casts payment or Future
Respanse Costs installment payment by Decker as required by
this Consent Decree (except that the City shall not be assessed
any penalty hased an Decker’s failure to make any such
payment).

Implementation af the access and institutional contrals by Decker
an the Adjacent Parcels, as provided in Para vaph 31afthis

Consenz_Decree (ampnﬁat‘m&@ san: .aml

82. a.  The following sfipulated penalties shall accrue per violation per da'y for
failure of Settiing RA Defendants or Settling O&M Defendants to submit timely or adequate
reports or other written documents pursuant to the RA Work_ Plan and O&M Plan, respectively,
and this Cansent Decree and for any noncompliance identified in Subparagraph b:

i $ 500 1st through 14th day
‘ $1,000 , 15th through 30th day
$2,000 31st day and beyond

; . b Gomplance Missiones

(1). Failure to adequately or timely complete the follawing
submissions/activities set forth in the RA Work Plan shall subject Settling RA Defendants to the
~ stipulated penalties established in Subparagraph a.:
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Record access and deed restrictions on all property, excluding the
Adjacent Parcels, as described in the RQD within ninety (90) days of
enry of this Consent Decree.
(2) Failure ta adequately or timely complete the following submissions/
activities set forth in the O&M Plan and this Consent Decree shall suhject Settling O&M

Defendants to the stipulated penalties established in Subparagraph a.:

\nitate CABM:d5:Picividadt it CISM Fian Sehetlle:

Complete quartery groundwater and drinking water maonitoring as
provided in the O&M Plan schedule.

Initiate annual groundwater momtonng as pravided in the O&M Plan
schedule.

Compilete annual groundwater monitoring as provided in the OM Pian
schedule.

Initiate five-year review groundwater manitoring as provided in the O&M
Plan schedule.

Complete five-year review groundwater monitoning as provided in the
O&M Plan schedule.

83. Al penatties shall hegin to accrue on the day after the complete performance is
due or the day a violation accurs, and shall continue 1o aocmle through the final day of the
correction of the noncompliance or completion of the activity. However, stipulated penaities
shall not accrue: (1) with respect to a deﬁi:ient submission under Section Xill (EPA Approval of
Plans and Other Submissians), during the periad, if any, beginning on the 3ist day after EPA's

" receipt of such subrmissian until the date that EPA natifies Sattling Dafendants of any
deficiency; (2) with respect to a decision by the Director of the Superfund Division, EPA Region
8, under Paragraph 77 or 78.a of Section XX (Dispute Resolution), during the pericd, if any,
beginning on the 21st day after the date that Setting Defendants’ reply 10 EPA's Statement of
Pasition is received until the date that the Director issues a final decision regarding such
dispute; or (3) with respect to judicial review by this Court of any dispute under Section XX
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(Dispute Resolution), during the period, if any, beginning on the 31st day after the Courr's
receipt of the final submission regarding the disputel unﬁl the date that the Court issues a final
decision regarding such dispute. Nothing herein shall prevent the simultaneous accrual of

separate penalties for separate violations of this Consent Decree.

84. Following EPA's determination that Settling RA Defendants have failed to
comply with an RA requirement of this Consent Decree, EPA may give Settling RA Defendants
written notification of the same and descnbe the noncompliari\ce. EPA may send the Settling
RA Defendants a written demand for the payment of the pen?lties. Hawever, penaities shall
accrue as provided in the preceding Paragraph regardiess of whether EPA has notified the
Settling RA Defendants of a violation.

85.  Fallowing EPA's determination that Settling O&M Defendants have failed to
| comply with an O&M requirement of this Cansent Decree, EPA may give Settling O&M
Defendants written notification of the same and describe the noncompiiance. EPA may send
the Setting O&M Defendants a written demand .for the payment of the penalties. However,
penalties shall accrue as pravided in Paragraph 83 regardiess of whether EPA has natified the
Settling O&M Defendants of a viciation,

86.  Ali penalties accruing under this Section shall be due and payable to the Unitedq
States within 30 days of the Settling Defendants’ receipt from EPA of a demand for payment of
the penéities, uniess Settling Defendants invoke the Dispute Resolution procedures under
Section XX| (Dispute Resolution). All payments to the United States under this Section shall be
paid hy certified or cashier's check(s) made payable to "EPI} Hazardous Suhstances
Superfund,” shall be mailed to the U.S. Environmental Protection Agency, Superfund
Accounting, P.O. Box 70753, Chicago, llinois 60673, shal indicate that the payment is for

stipulated penalties, and shall reference the EPA Region aml! Site/Spill 1D # OS-AN. the DOJ
|
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Case Number 80-11-2-1109, and the name and address of the party making payment. Copies

of check(s) paid pursuant to this Section, and any accompanying transmittal letter(s), shall pe
sent to the United States as provided in Section XXVIil (Naotices and Submissions), and to the

addressees in Paragraph 63 of this Consent Decree.

87. The payment of penalties relating to the RA Work shall nat alter in any way
Senling RA Defendants' abligation to complete the performance of the RA Work required under
this Consent Decree.

88. The payment of penalties relating to the O&M Wark shall not alter in any way
Settling O&M Defendants' obligation to complete the performance of the O&M Work required

under this Consent Decree.

89. Penalties shall continue to accrue as pravided in Paragraph B3 during any

dispute resolution period, but need not be paid until the foliowing:

a. If the dispute is resalved by agreement or by a decision of EPA that is not

appealed to this Court, accrued penatties determined to be owing shall be paid to EPA within 15

days of the agreement or the receipt of EPA's decision or order;

b.  fthe dispute is appealed to this Court and the United States prevails in
whoale or in part, Settling Defendants shall pay all accrued penalties determined by the Court to
be owed 1o EPA within 60 days of receipt of the Court's decision or order, except as provided in
Subparagraph c belaw;

c.  Ifwhe District Court's decision is appealed by any Party, Settling
Defendants shall pay all accrued penalties determined by the District Court to be owing to the

United States into an interest'-bearing escrow account within 60 days of receipt of the Court's

-5 -
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decision or order. Penalties shall be paid into this account as they continue to accrue, at jeast

every 50 days. Within 15 days of receipt of the final appeliate court decision, the escrow agent

shall pay the balance of the account 1o EPA or 10 Settling Defendants to the extent that they

prevail.

90. a If Settling Pefendants fail to pay stipulated penaities when due, the

United States may institute proceedings to coliect the penalties.

b.  Nathing in this Consent Decree shall be canstrued as prohibiting. altering.
or in any way limiting the ability of the United States to seek any other remedies or sanctions
available by virtue of Settling Defendants’ violatian of this Decree ar of the staiutes and
regulations upon which it is based, including. but not limited to, penalties pursuant to Section
122(1) of CERCLA. Provided, however, that the United States shall not seek civil penalties
pursuant to Section 122(1) of CERCLA for any violation for which a stipulated penalty is

provided herein, except in the case of a wiliful violation of the Consent Decree.

91. Natwithstanding any ather provision of this Sectjon, the United States may, inits
unreviewable discretion, waive any portion of stipulated penalties that have accrued pursuant to
this Consent Decree.

XX W

92.  In consideration of the actions that will be performed and the payments that wil

be made by the Settling O&M Defendants under the terms of the Cansent Decree, and except

as specifically pravided in Paragraphs 83, 84, and 100 of this Section, the United States

covenants nat to sue or to take administrative action against Settling O8M Defendants pursuant

~to Sections 106 and 107(a) of CERCLA and Section 7003 of RCRA relating ta the Site. Except

wifh respect to future\jability of the Settling O&M Defendants, these covenants not to sue shall
- .. 1

OV I\
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take effect upan receipt by EPA of the initial payments required by\Paragraph 65 of Section
XVill (Reimbursement of Response Costs). With respect to future|liability of the Settling O&M
Defehdants, these cavenants not to sue shall take effect upon Certification of Completion of
0&M Woark by EPA pursuant to Paragraph 59.b of Section XVI (Certification of Campletion). -
These covenants not to sue are conditioned upan the satisfactory performance by Setting O&M
Defendants of their ohligations under this Consant Decree, including but not limited to,
reimbursement of Response Costs pursuant to Section XVIIl (Reimbursement of Response
Costs). These covenants not to sue extend anly to the Settling Q&M Defendants and do nat
extend to any other person, except that these covenants not to sue (and reservations of rights
theretoj shall also apply to Settling O&M Defendants’ officers, public officials, directors, and
employees, successors, and assigns, hut anly to the extent that the alieged liability of the
officer, director, employee, successor or assign is based on its status and in its capacity as an
officer, director, employee, successor, or assign of the Settiing O&M Defendant, and not ta the
extent that the alleged liability arose independently of the alleged Rability of the Seftling O&M
Defendant.

93.  Unijted States’ Pre-certification Reservations. Notwithstanding any other
provision of this Consent Decree, the United States reserves, and this Consent Decree is
without prejudice to, the right to institute proceedings in this action or ib a new action, or ta
issue an administrative order seeking to compel Seftling O&M Defendants to perform further
response actions relating to the Site, or to reimburse the United States for additional costs of
response, if, prior to Certification of Completion of the Q&M Work:

(1)  conditions at the Site, préviously unknown to EPA, are discovered,
or '

(2) information, previously unknown to EPA, is received, in whole or
in part,

-87 - \
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and these previausly unknown conditions or information togsther with any other reievant
information indicates that the Operation and Maintenance is not protactive of human heaith or

the e_nvironment.

94. Unpited States' Post-cerification Reservations, Natwithstanding any other
provision of this Cansent Decree, the United States reserves, and this Consent Decree is
without prejudice to, the right to institute proceedings in this action or in a new action, orto
issue an administrative order seeking to compel Settling O&M Defendants to perfarm further
response actions relating to the Site or to reimburse the United States for additional costs of
response if, subsequent to Certification of Compietion of the O&M Wark:

(1)  conditions at the Site, previously unknown to EPA, are discovered,
or :

(2) information, previously unknown to EPA, is received, in whole ar
in part, :
and these previously unknown conditions or this information tagether with other relevant
information indicate that the Operation and Maintenance is not protective of human heaith ar

the anvironment.

a5, For purposes of Paragraph 93, the Wonnaﬁon and the canditions known to EPA
shall include only that information and those conditions known to EPA as of the date of lodging
of this Consent becree and set forth in the Record of Decision for the Site or in the FiPig EPA
files regarding the Site. Far purposes of Paragraph 94, the infarmation and the conditions |
known to EPA shall include only that information and those canditions known to EPA as of the |
date of Certification of Completion of the O&M Work and set forth in the Record of Decision,
the or in the f{iBlie EPA files regarding the Site, or in any information received by EPA pursuant
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1o the requirements of this Cansent Decree p;ior to Certification of Completion of the O8M
Work. '

96.  In consideration of the actions that will be performed by the Settiing RA
Defendants under the terms of the Consent Decree, and except as specifically provided in
Paragraphs 97, 98, and 100 of this Section, the United States covenants not to sue or to take
administrative action against Settling RA Defendants pursuant to Sections 106 and 107(a) of
CERCIA and Section 7003 of RCRA relating to the Site. Except with respect {o future liability
of the Settling RA Defendants, these covenants not to'sue shall take effect upon entry of this

Cansent Pecree. With respect to future liability, these covenants not to sue shall take effect

~ upon Certification of Completion of the RA Work by EPA pursuant to Paragraph §8.b of Section

XV (Certification of Compietion). These covenants not to sue are conditioned upon the
satisfactory performance by Settling RA Defendants of their obligations under this Consént
Decree. These covenants not to sue extend only o the Settling RA Defendants and do not
extend to any other person=:fxcent that {These covenants not to sue (and reservations of rights
thereto) shall also apply to Settling RA Defendants' officers, directors, and empioyees,
successors, and assigns, but only to the extent that the alleged liabifity of the officer, director,
employee, successor or assign is based on its status and in its capacity as an officer, director,
employee, successor, or assign of the Seftiing RA Defendant, and not to the extent that the
alleged liability arose independently of the alleged liability of the Settling RA Defendant.

97.  United States’ Pre-certification Reservations. Notwithstanding any other
provision of this Consent Decree, the United States reserves, and this Consent Decree is
without prejudice to, the right to institute proceedings in this action or in a new action, or to

issue an administrative order seeking to compel Settling RA PEfendants to perform further
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response actions relating to the Site, or to reimburse the Linited States for additional costs of
response, if, prior to Certification of Campletion of the Remedial Action:

(1)  conditions at the Site, previously unknown to EPA, are discovered,
or . . :

(2) infarmation, previously unknown to EPA, is received, in whoie or
in part,
and these previously unknown canditions ar information together with any ather relevant
information indicates that the Remadial Action is not protective of human health or the

enviranmemt.

98. Qn@ga@iewﬁmﬁwwm Notwithstanding any other
provision of this Consent Decree, the United States reserves, and this Consent Decree is
without prejudice to, the right to institute proceedings in this action or in a new action, or to
issue an administrative order seeking to compe Setuingl RA Defendants to perform further
response actions relating ta the Site, orto reimbursé the United States far additional'costs of

response, if, subsequent to Certification of Completion of the Remedial Action:

(1)  conditions at the Site, previously unknown to EPA, are discovered,
or

' \
(2) . information, previously unknown to EPA, is received, in whole or
in part,
and these previously unknown conditions ar this information together with other relevant
informatian indicate that the Remediat Action is not protective of human health or the

environment.

99.  For purposes of Paragraph 97, the informaticn and the conditions known to EPA
shall include only that information and those conditions known to EPA as of the date of lodging

of this Consent Decree and set forth in the Record of Dacision for the Site and the gatllic EPA
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files reqgarding the Site. For purposes of Paraéraph 98, the information and the conditions
known ta EPA shall include only that information and those conditions known to EPA as of the
date of Certification of Completion of the RA Work and set forth in the Record of Decision. the
puhilic EPA files regarding the Site, or in any information received by EPA pursuant to the
requirements of this Consent Decree prior to Certification of Completion of the RA Work.

100.  Geperal reservations of rights. The covenants not ta sue set forth above do not
pertain to any matters other than those expressly specified in Paragraphs 82 and 96. The
United States reserves, and this Consent Decree is without prejudice to, all rights against

Settling Defendants with respect to all other matters, including but not limited to, the following:
a. claims based on a failure by Settling Defendants to. meet a requirement of

b.  hability ansing from the past, present, or future disposal, release, or threat

this Consent Decree;

of release of Waste Materials outside of the Site;

c. liability for future disposal of Waste Materal at the Site, other than as
provided in the ROD, the Work, or otherwise autharized by EPA;

d. liabifity for damages for injury to, destruction of, ar loss of natural

resources, and for the costs of any natural resource damage assessments;
e. criminal liability,

f. liability for violations of federal or state law which occur during or after

implementation of the Remedial Action; and
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g. liability for implementation of the contingent remedy for groundwater

treatment provided for in the ROD.

101.  Work Takegver. In the event EPA detemines that Settiing Defendants have
ceased implementation of any portion of the Work, are seriously or repeatedly deficient or late
in their performance of the Work, or are implementing the Work in a manner which may cause
an endangerment to human health or the environment, EPA may assume the performance of
all or any portions of the Work as EPA determines necessary. Settling Deféndants may invake
the procadures set forth in Section XX (Dispute Resolution), Paragraph 74, ta dispute EPA's
determination that takeover of the Work is warranted under this Paragraph. Caosts incurred by
the United States not inconsistent with the NCP in performing the Wark pursuant to this
Paragraph shall be reimbursed to EPA by the respective Settling Defendants within 30 days of
receipt of a demand for payment by EPA.

102. Notwithstanding any other pravision of this Consent Decree, the United States

retains all authority and reserves all rights to take any and all response actions authofized by

law.

XXIV. COVENANTS BY SETTLING DEFENDANTS

103.  Covenant Notto Sue. Subject to the reservations in Paragraph 104, Settling
Defendants hereby covenant not to sue and agree not to assert any claims or causes of action
against the United States with respect to the Site, and Past and Future Response Costs as
defined herein, or this Consent Decree, including, but not jlimited to:

a. any direct or indirect claim for reimbursement from the Hazardous
Substance Superfund (established pursuant to the Intemal Revenue cdde, 26 U.S.C. § 9507)
through CERCLA Sections 106(b)(2), 107, 111, 112, 113 ar any other provision of faw,
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b. any claims against the United States, including any depanment, agency
ar instrumentality of the United States, under CERCLA Sections 107 or 113 related to the Site:

c.  any claims arising out of response activities at the Site, including claims
based on EPA's selection of response actions, oversight of response activities or approval of

plans for such activities; or

d. any claims for costs, faes or expenses incurred in this action, including claims

under 28 U.S.C. § 2412 (Equal Access ta Justice Act), as amended.

104. The Settling Defendants reserve, and this Consent Decree is without prejudice
to, claims against the United States, subject to the pmvisiohs of Chapter 171 of Title 28 of the
United States Code, for money damages for injury or loss of property o personal injury or
death caused by the negligent or wrongful act or omission of any employee af the United States -
while acting within the scape of his office or employment under circumstances where the United
States, if a private person, wouki be liable to the daiiﬁant in accordance with the law of the
place where the act or omission occurred. Hawever, any such claim shall not include a claim
far any damages caysed, in whole or in part, by the act or omission of any person, including
any contractor, wha is not a federal employee as that term is defined in 28 U.S.C. § 2671; nor
shall any such claim include a claim based on EPA's selection of response actions, or the
oversight or appraval of the Settling Defendants' plans or activities. The foregoing applies only
to claims which are brought pursuant to any statute other than CERCLA and for which the

waiver of sovereign immunity is found in a statute other than CERCLA;

105.  Nathing in this Consent Decree shall be desmed to constitute preauthonzation
of a claim within the meaning of Section 111 of CERCLA, 42 U.S.C. § 8611, or 40 C.F.R. |
§ 300.700(q).

-73-







Feb-10-88 06:23sm  From-DOJ/EES T-313  P.31/45 F-480

PRAFT - FEBRUARY 10, 1999
106.  Settling Defenddnts agrae ta dismiss he Phir Rarty Gomplaints,

Counterclaims and Gre 5 filed hemmqurmmmolynndmvenam ot 10 sue sach

other and agree to waive al claims and causes of action against each other (except for claims

to enfarce obligations under this Consent Decree), for #Matters Addressed herein relating to

filed-herein-for-contributienand Settiing: Refendants further agree to waive all claims and

causes 'of action for Matters Addressed herein relating to the Site against the following persons:

a. any person (i) whose liability to Settiing Defendants with respect to the Sité
is based salely on CERCLA § 107(a)(3) or (4), (ii) who arranged for the disposal, treatment, or
transport for disposal or treatment, or accepted for transport for disposal or treatment, of only
Municipal Solid Waste or Sewage Siudge owned by such person, and (i) who is a Small |
Business, a Small Non-profit Organization. or the Owner, Operétor. or Lessee of Residential

Property; and

b.  any person (i) whose fiability to Setiing Defendants with respect fo the Site
is based salely on CERCLA § 107(a)(3) or (4), and (ii) who arranged for the dispasal, treatment,
or transport for disposal or treatment, or accepted for transport for disposal or reatment, of 55
gallons or less of liquid matenals containing hazardous substances, or 10b pounds or less of
solid materials containing hazardous substances, excapt where EPA has determined that such

material contributed or could contribute significantly to the costs of respanse at the Site.

XXV. EEEECT OF SETTLEMENT: CONYRIBUTION PROTECTION

107.  Nothing in this Consent Decree shall be canstrued to create any rights in, or
grant any cause of action to, any person not a Party to this Consent Decree. The preceding

sentence shall not be construed to waive or nullify any rights that any person not a signatary to
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this decree may have under appliﬁble law. Each of the Parties expressly reserves any and all
rights (including, but not limited to, any right to contribution), defenses, claims, demands, and
causes of action which each Party may have with respect to any matter, transaction, or |
omuqeﬁce relating in any way to the Sin_a against any person not a Party hereto, except as

provided in Paragraph 106.

108.  The Parties agree, and by entering this Consent Decree this Court finds, that
the Settling Defendants are entitled, as of the effective date of this Consent Decree, to |
pratection from contribution actions or claims as provided by CERCLA Section 113(f)(2). 42
U.S.C. § 9613(f)(2) for Matters Addreséed in this Consent Decrée. This contribution protection
shall also apply te the Settling Defendants’ officers, public officials, directors, and empioyees,
successars, and assigns, but only to the extent that any alleged liability of the cofficer, director,
employee, successor or assign IS based on its status and in its capacity as an officer, director,
employee, successor, or assign of the Settling Defendant, and not to the extent that any alleged

liability arose independently of the alieged liability of the Settling Defendant.

109. The Settling Defendants agree that with respect to any suit or claim for

contribution brought by them for matters related to this Consent Decree {athigihan

they will notify the United Stétes_ in writing no {ater than forty-five (45) days prior to the initiation

of such suit or claim.

o

110.  The Settiing Refendants also agree that with respect to any suit or claim for
contribution brought against them for matters related to this Consent Decree they will lnoﬁfy n
writing the United States within fifteen (15) days of éewioe of the complaint on them. In
addition, Settling Defendants shall notify the United States within fifteen (15) déys of service or _‘
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receipt of any Motion for Summary Judgment and within fifteen (15) days of receipt of any order

from a court seiting a case for trial.

11 1. &) Inany subsequent ad:ﬁinistrative or judicial praceeding initiated by the
United States for injunclive relief, recovery of response costs, or other appropriate relief relating
to the Site, Settling Defendants shall not assert, and may not maintain, any defense or claim
based upon the principles of waiver, fes judicata, collateral estoppsl, issue p}eciusion.~daim-
splitting, or other defenses based upen any contention that the claims raised by the United
States in the subsequent proceeding were or should havé been braught in the iqsmm case;

provided, however, that nothing in this Paragraph affects the enforceability of the covenants not

to sue set forth in Section XXIit (Covenants Not to Sue by Plaintiff).

| b} Inany subsequent éﬂ:’niﬂiﬁtmﬁv’e_"gtgiudicial proceeding initiated by any Settlmg
Defendants for injunctive relief, temvéry of respbnse costs, or ather appropriate relief relating
to the Site, the Settling Defendants shall not assert, and may not fuaintain. any defense or
claim based upon the principles of waiver, res judicata, collateral estoppel, issue preclusion,
claim-splitting, ar ather defenses based upon any contention that the defenses or claims raised
by the Settling Defendants in the subsequent proceeding were or should have been brought in
the instant case; provided, however, that nothing in this Paragraph affects the enforceability of
the covenants not to sue set forth in PaFaaRRRH08HE Section XXIV (Covenants by Settling
Defendants).

XXVI. ACCESS TO INFORMATION

112.  Settling Defendants shall provide to EPA, upon request, copies of all dacuments
and information within their possession or cantral or that of their contractors or agents relating

to activities at the Site or to the implementation of this Consent Decree, including, hut not
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limited to, sampling, analysis, chain of custody records, manifests, trucking logs, receipts,

reports, sample traffic routing, correspandence, or ather dacuments or information related ta

the Work. Settling Defendants shall also make available to EPA, upon reijuest 10 thew V}W‘/ﬂ"—’
identified in Section XXVIIl (Notices and Submissions), for purboses of investigation,

information gathering, or testimony, their employees, agents, or representatives with knowledge

of relevant facts conceming the performance of the Work.

113. a. Settling Defendants may assert business confidentiality claims cavernng
part or all of the documents or information submitted to Plaintiff under this Consent Decree to
the extent permitted by and in accordance with Section 104(e)(7) of CERCLA, 42 US.C.

§ 9604({e)(7), and 40 C.F.R. § 2.203(b). Dacuments or infarmation determined ta be
confidential by EPA will be afforded the protection specified in 40 C.F.R. Pan 2, Subpart B. if

na claim of confidentiality accampanies documents ar information when they are submitted ta

| EPA, or if EPA has notified Settling Defendants that the documents or infarmatian are not

confidential under the standards of Section 104(e)(7) of CERCLA, the public may be given
access to such documents or infarmation without further notice to Settling Defendants.

b. The Settling Defendants may assert that certain documents, records and
other information are privileged under the attomey-client privilege ar any other privilege
recognized by federal law. If the Settling Defendants assert such a privilege in lieu of praviding
documents, they shall provide the Plaintiff with the following: (1) the titie of the document,
recard, or infarmation; {(2) the date of the document, record, or information; (3) the name and -
titie of the author of the document, record, or infarmation; (4) the name and title of each
addréssee and recipient; (5) a deschniption of the contents of the document, record, or

information: and (6) the privilege asserted by Settling Defendants. Hov&evef. no documents,

\
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reports or ather information created or generated pursuant to the requirements of the Cansem

Decree shall be withheld on me-grounds that they are privileged.

114.  No claim of confidentiality shall be made with respect to any data, including, but
not limited to, all sampling, analytical, monitoring, hydrogeologic, scientific, chemical, or
engineering data, or any otner_infonnétion evidencing environmental conditions at or around the

Site.

XXVil. RETENTION OF RECORDS

115.  a  Until 10 years after the Settiing RA Defendants’ receipt of EPA’s
natification pursuant to Paragraph 58.b of Section XVi (Centification of Completion), each
Settling RA Defendant shall preserve and retain all records and documents now in its
possessian or control or which come into its possession or controf that refate in any manner tb
the performance of the Work or liability of any person for response actions conducted and to be
conducted at the Site, regardless of any corporate retention policy to the carrary. Untii 10
years after the Settling RA Defendants’ receipt of EPA's notification pursuant to Paragraph 58.b
of Section XVI (Certification of Compietion), Settiing RA Defendants shall also instruct their
contractors and agents to preserve all documents, records, and information of whatever kind,

nature or descnption relating to the performance of the Wark.

b.  Until 10 years after the Settiing O&M Defendants receipt of EPA'
notification pursuant to Paragraph $9.b of Section XVI (Certification of Compietion), ea
Settling O&M Defendant shall preserve and retain all records and documents now in its

possession or control or which come into its possession or contral that relate in any ménner to

/
the parformance of the Work or liabifity of any person for response actions canducted %nd to be
' |

conducted at the Site, regardiess of any corparate retention policy to the contrary. Until 10

i
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years afier the Settling O&M Defendants' receipt of EPA's notification 'pursuant to

Paragraph 59.b of Section XV| (Certification of Completion), Settling O8M Defendants shall
also instruct their contractors and agents to preserve all documents, records, and information of

whatever kind, nature or descniption relating to the performance of the Wark.

116. At the conclusion of this document retention period, Settling Defendants shall
notify the United States at least S0 days priar to the destmou‘gn of any such records or
documents, and, upon request by the United States, Settling Defendants shall deliver any such
records or documents to EPA. The Settling Defendants tﬁay assert that certain documents,

records and other information are privileged under the attorney-client privilege or any ather

- privilege recognized by federal law. If the Settling Defendants assart such a privilege, they

shall provide the Plaintiffs with the following: (1) the title of the dacument, record, or
information; (2) the date of the document, record, or information; (3) the name and title ?f the
author of the document, record, or information; (4) the name and title of each addressee and
recipient; (5) a description of the subject of the dacument, recard, or infonmation; and (6) the
privilege asserted by Settiing Defendants. However, no documents, repofts or ather

infarmation created or generated pursuant ta the requirements of the Consent Decree shall be

withheld on the grounds that they are privileged.

117.  Each Settling Defendant hereby certifies individually that, to the best of its .
knowiedge and belief. after thorough inquiry, it has not aitered, mutilated, discarded, destroyed
or otherwise disposed of any racords, documents or other information relating to its potfmtial
liability regarding the Site since notification of potential liability by the United States or ﬂ‘le State
or the filing of suit against it regarding the Site and that it has fully complied with any and all
EPA requests for information pursuant to Section 104(e) and 122(e) of CERCLA, 42 U.S.C.
9604(e) and 9622(e), and Section 3007 of RCRA, 42 U.S.C. 6927.
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. XXVIill. NOTICES AND SUBMISSIONS

118.  Whenever, under the terms of this Consent Decree, written notice is required to
be given or a report or other document is required to he sent by one Party to another, it shall be
durected o the mdmduals at the addresses specified below, uniess those individuals or their
successors give notice of a change 1o the other Parties in writing. All notices and submissions |
shall be considered effective upon receipt, unless otherwise provided. Written notice as

specified herein shall constitute complete satisfaction of any written notice requirement of the

‘ Consent Decree with respect to the United States, £EPA, and the Settling Defendants,
respectively.

Upnited States: Chief, Enviconmental Enforcement Section
Environment and Natural Resources Division
U.S. Depaniment of Justice g
P.O. Box 7611 : 1 j
Washington, D.C. 20044-7611
Re: DJ#90-11-2-1109

and

Rirector, Superfund Division

United States Environmental Protection Agency
Regian 5

77 West Jackson Boulevard

Chicaga, lilinais 60604

As to EPA: Jon Peterson
EPA Project Coordinator
United States Environmental Protection Agency
Region
77 West Jackson Boulevara
Chicago, liinois 60604

As to the Settling RA Defendants: [Name]

Settling Defendants Pro{ect Coordmator
[Addl'eSSl ;ki -. [ = b ... «

As to the Settling O&M Defendants:



Fab-10-99 06:25pm  From-DOJ/EES ' ‘ T-313 P.38/45 F-480

DRAFT - FEBRUARY 10, 1999

Mr. Mark D. Baker, P.E.

Senior Engineer

SECOR Iintemational Incorporated
2205 Jolly Road

Suite A

Okemas, M| 48864-3983

Phane: 517/349-3499

Fax: 517/349-6863

and

Mr. Leroy Schmidt .
Director of Public Warks, City Engineer
City of Albion _

112 West Cass Street

Albion, Ml 49224

Phone: 517/629-5538

Fax: $17/629-2238

with copies to:

Mr. Charies M. Penton . _
Vamum, Riddering, Schmidt & Howlett, L.L.P.
Bridgewater Place

P.Q. Bax 352

Grand Rapids, M| 49501-0352

Phone: 616/336-6538

Fax: 616/336-7000

and .

Mr. Philip Moilanen

Bullen, Moilanen, Kiaasen & Swan, P.C.
402 S. Brown Street

Jackson, Ml 49203-1426

Phone: 517/788-85Q0
Fax: 517/788-8507

XXIX. EEEECTIVE DATE
119.  The effective date of this Consent Decree shall be the date upon which this

Consent Decree is entered by the Court, except as otherwise pravided herein.
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" XXX. RETENTION OF JURISRICTION

120.  This Court retains jurisdiction over both the subject matter of this Consent
Decree and the Settling Defendants for the duration of the performance of the terms and
provisians of this Consent Decree for the purpose of enabling any of the Paﬁies to apply to the
Court at any timé for such further arder, direction, and relief as may be necessaty or
appropriate for fhe construction or modification of this thsent Decree, or t0 effectuate or
enforce compliance with its terms, or ta resolve disputes in accordance with Section XX|
(Dispute Resalution) hereaf.

XXXI. APPENDICES

121.  The following appendices are attached to and incarporated into this Consent

Decree:

"Appendix A" is the RA Work Plan.

“"Appendix B" is the O&M Plan. _
*Appendix C° is the Legal Description of the Adjacent Parcels.
"Appendix D" is the ROD. B
“Appendix E” is the Remedial Design

“Appendix F* is the description and/or map of the Site
Appendix G" is the Draft Easement. '

“Appendix H” is the EPA-approved RA Construction :-":chedule.

XxX1i. COMMUNITY RELATIONS

122.  Settiing Defendants shall prapose to EPA their participation in the community
relations plan to be developed by EPA. EPA will determine it!e appropriate role for the Settling
Defendants under the Plan. Setiling Defendants shall also cooperate with EPA in praviding
information regarding the Work to the public. As requested by EPA, Settling Defendants shall
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participate in the preparation of such information for dissemination to the public and in public

meetings which may be held or spansored by EPA to explain activities at or relating to the Site.

X0l MODIFICATION

123.  Schedules specified in this Consent Decree far completion of the Work may be
madified by agreement af EPA and the Settling Defendants. All such modifications shall be

made in writing.

124. a. Except as provided in Paragraph 13 ("Madification of the RA Work Plan
or related Work Plans”), no material modifications shall be made to the RA Work Plan without
written notification to and written approval of the United States, Settiing RA Defendants, énd thé
Court. Prior to providing its approval to any modification, the United States will provide the
Seftiing ©&M Defendants with notice. and:will pravide thie State af thin

with a reasonable opportunity to review and comment on the propased maodification.

Madifications to the RA Wark Plan that do not materially alter that document may be made by
written agreement between EPA and4he Settiig:RA Defensants, akernifize to Senliig’0sM
Dafendarits;.and after providing the State and-Setlling:O8M-Defendants with a reasonablé
opportunity to review and comment on the proposed modification;-and the-Setting-fA
BPefendants.

h. Except as provided in Paragraph 20 ("Madification of the O&M Plan or
Related Plans"), no material modifications shall be made to the O&M Plan withaut written
notification to and written approval of the United States and Seuling O&M Defendants or by
Order of the Court. Prior to providing its appraval to any modification, the United States will
provide the State with a reasonable opportunity to review and comment on the proposed

modification. Modifications to the O&M Plan that do ot matenally alter that document may he
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made by written agreement between EPA, after providing the State with a reasonahle
opportunity to review and comment on the proposed modification, and the Settling O&M

Pefendants.

125.  Nothing in this Consent Decree éhall be deemed to alter the Court’s power to

enforce, supervise or apprave modificatians to this Consent Decree.

XXXIV. LO OPPO C COMM|

| 126.  This Consent Decree shall be lodged.with the Caurt for a periad of not less
than thirty (30) days for public notice and comment in accordance with Section 122(d)(2) of
CERCLA, 42 U.S.C. § 9622(d)(2), and 28 C.F.R. § 50.7. The United States reserves the right
to withdraw or withhald its consent if the comments regarding the Consent Pecree disclose
facts or considerations which indicate that the Consent Decree is inappropﬁate. improper, or
inadequate. Settling Defendants consent to the entry of this Consent Decree without further

notice.

127.  If for any reason the Court shauld decline to approve this Consent Decree in

the form presented, this agreement is voidable at the sole discretion of any Party and the terms

of the agreement may not be used as evidence in any litigation between the Parties.

XXXV. SIGNATORIES/SERVICE

128.  Each undersigned representative of a Settiing Defendant to this Consent
Decree and the Assistant Atomey General for the Environment and Natural Resources Division
of the Department of Justice certifies that he or she is fully authorized to emer into the terms
and conditions of this Consent Decree and to execute and legally bind such Party to this

dacument.
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129.  Each Settling Defendant hereby agrees nat to oppose entry of this Consent
Decree by this Court or 10 challenge any provision of this Consent Decree unless the Unﬁed
States has natified the Settling Defendants in writing that it no longer suppons entry of the

Consent Decree.

130. Each Settling Defendant shall identify, on the attached signature page, the
name, address and telephone number of an agent who is authorized to accept service of
process by mail on behalf of that Party with respect to all matters arising under or mlating. to
this Consent Decree. Settling Defendants hereby agree to accept service in that manner and to
waive the formal service requiremgnts. set forth in Rule 4 of the Federal Rules of Civil |
Procedure and any applicable local rules of this Court, including, but not limited to, service of a

summons.

 XXXVI. FINAL JUDGMENT

131.  Upon approval and entry of this Consent Decree by the Court, this Consent
Decree shall constituie a final judgment hetween and among the United States and the Settling
Defendants. The Court finds that there is no just reason for delay and therefare enters this
Consent Decree as a final judgment under Fed. R. Civ. P. 54.

1999,

SO ORDERED, ADJUDGED AND DECREED THIS _ DAY OF

United States District Judge
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THE UNDERSIGNED PARTY enters into this Consent Decree in the matter of Upjted States v
City of Albion. Michigan et al., Case No. 1:97-CV-1037 (W.D. Mich.), relating to the Alian-
Sheridan Township Landfili Superfund Site.

FOR THE UNITED STATES QF AMERICA:

Date Lois J. Schiffer
: Assistant Attomey General
Environment and Natural Resources Dwusnon
U.S. Peparnment of Justice
Wwashingion, D.C. 20530

Date Francis J. Biros
Environmental Enforcement Section
Environment and Natural Resources Division
U.S. Department of Justice
P.Q. Box 7611
Washington, D.C. 20530Q-7611

Date W. Francesca Fergusan
Assistant United States Attomey
Westem District of Michigan
U.S. Department of Justice
P.0O. Box 208
Grand Rapids, Michigan 49501-25110
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THE UNDERSIGNED PARTY enters into this Consent Decree in the marter of United States v.
City of Albjon, Michigan et al., Case No. 1:97-CV-1037 (W.D. Mich.), relating to the Albion-
Sheridan Township Landfill Superfund Site.

FOR THE UNITED STATES

ENVIRONMENTAL PROTECTION AGENCY:

Date ' Pavit i Ofreh W/ Ll &, )
‘ Mmsm&wm)
U_S. Environmental Protection Agency S.',%,—O
77 West JJacksan Boulevard E .
Chicago, liinais 60604

Date Conpie Puchalski
Assistant Regional Counsel
U.S. Environmental Protection Agency
Region 5
77 West Jacksan Baulevard
Chicago, lilinois 60604
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THE UNDERSlGNED PARTY enters into this Consent Decree in the matter of United States v.
City of Albion. Michigan et al , Case No. 1:97-CV-1037 (W.D. Mich.). relating to the Albion-

Sheridan Township Landfill Superfund Site.

FOR COMPANY, INC.

e Signature;
Date Name (prirt):
Title:
Address:

Agent Autharized to Accept Service an Behalf of Above-signed Party: |

Name (pnnt):
Title:
Address: |

Ph. Number.






